January 19, 198¢ LB 94, 247, 570, 576, 683-808

as yet, please contact Joanne immediately. If you don't have
the bill that you are expecting, please contact the Bill
Drafters Office immediately. Mr. Clerk.

CLERK: Mr. President, for the record, I have received a
reference report referring LBs 496-599 including resolutions
8-12, all of which are constitutional amendments.

Mr. President, your Committee on Banking, Commerce and Insurance
to whom we referred LB 94 instructs me to report the same back
to the Legislature with the reccmmendation that it be advanced
to General File with amendments attached (See pages 320-21 of
the Legislative Journal.)

Mr. President, I have hearing notices from the Judiciary
Committee signed by Senator Chizek as Chair, and a second
hearing notice from Judiciary as well as a third hearing notice
from Judiciary, all signed by Senator Chizek.

Mr. President, new bills. (Read LEs 33-726 by title for the
first time. See pages 321-30 ¢f the Legislative Journal.)

Mr. President, a request to add names, Senator Korshoj to
LB 570, Senator Smith to LB 576, Senator Baack to 570 and
Senator Barrett to LB 247.

SPEAXER BARRETT: Stand at ease.

EASE

SPEAKER BARRETT: More bills, Mr. Clerk.

ASSISTANT CLERK: Thank you, Mr. President. (Read LBs 727-776
by title for the first time. See pages 331-42 of the
Legislative Journal.)

EASE

SPEAKER BARRETT: More bill introductions.

ASSISTANT CLERK: Thank you, Mr. Prasident. (Read LBs 777-808
by title for the first time. See pages 343-50 of the

Legislative Journal.)

CLERK: Mr. President, I have reports. Your Committee on
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March 13, 1989 LB 49, 85, 137, 146, 178, 179, 215
293, 345, 377, 387, 424, 434, 463
515, 555, 617, 669, 685, 710, 799

LR 27, 28
W t hout any further discussion, | believe we shoul d just go
ahead and try to advance this bill. Thank you.

SPEAKER BARRETT: Thankyou. Any discussion on the advancenment
of the bill? If not, the question is the advancenent .+ |pB a9
to E&R Initial. All in favor vote aye, opposed nay. Shall
LB 49 be advanced? That is the question. Record, please.

CLERK: 27 eyes, 0 nays, Nr. President, on the nption to advance
LB 49.

SPEAKER BARRETT: LB 49 is advanced. The Chair is pleased g
announce that Senator Moore has some eighth graders from
Emmanuel Lutheran in York. | believe there are 12 of tpem in
the north balcony, with theirteacher. wyld you fol ks pl ease
stand and be recognized. Thank you for being with us. Al

Senator Sharon Beck has a special visitorfromDistrict 8t

morning, Dr. Paul Paul man, whois here today as doctor of the

day. Please welcome Dr. Paulnman. A nythingfor the record,
Nr. Clerk?
CLERK: Nr. President, | do, thank you. Reti r ement Systems

reports LB 137 to General File with amendnents. Thatis signed

by Senator Haberman. (See pages 1076-77 of the Legislat ive
Journal.)

Trarsportation Comm ttee reports LB 424 to General File with
anendnments; LB 799, General File with amendments; LB 146,

indefini tely postponed; LB 434, indefinitely postponed LB 515,
indefinitely postponed; LR 27, advanced to the floor, and LR 28,

advanced to the floor, all of tho e reports signed py Senator
Lamb as Chair of Transportatlon (See pages 1077-80 of the
Legislative Journal.)

Natural Resources Committee reports LB 617 to General Fje:
LB 710 to General File; LB 293 to General File with amendments.
Those are signed by Senator Schmt as Chair. (Journal page 1080
shows LB 293 as indefinitely postponed "4p4 LB 387 as
indefini tely postponed.)

Judiciary Conmittee reports LB 215 to General File; LB 377,
General File; LB 669, General File; LB 555, General File with
amendments: LB 685, General File with amendments LB 85,
indefini tely postponed; LB 178, indefinitely postponed
indefinitely postponed; LB 345, indefinitely post poned Il'g 2[%%
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January 22, 1990 LB 240, 567, 769, 799, 330, 842, 857
874, 893, 918, 930, 933, 940, 941
970

Mr. President, amendments to be printed. I have amendments to
LB 240 by Senator Baack; Senator Haberman to LB 567; and Senator

Emil Beyer to LB 799. (See pages 453-58 of the Legislative
Journal.)

dr. President, I have a confirmation hearing report from the
Natural Resources Committee. That's signed by Senator Schmit.
(See page 459 of the Legislative Journal.)

Gevernment Committee reports LB 830 to General File; LB 857,
General File; LB 874, General File; LB 893, General File;
LE 918, Ceneral File; LB 930, General File; LB 923, General

File; LB 970, General File. Those are all signed by Senator
Bzack.

Natural Resources Committee reports LB 842 to General File;
LB 940 to General File and LB 941 to General File. Those are
signed by Senator Schmit as Chair.

Finally, Mr. President, I have amendments to be printed from
Senator Scofield to LB 769. (S=ee pages 459-461 of the
Legislative Journal.) That's all that I have, Mr. President.

PRESIDENT: The motion is to adjourn and a machine vote has been

requested. All those 1in favor wote aye, opposed nay. Until
nine o'clock tomorrow morning. This will take a simple
majority. Have you all voted? Record, Mr. Clerk, please.
CLERK: 2l ayes, 7 nays, Mr. President, on the motion to
adjourn.

PRESIDENT: We are adjourned until nine o'zlock tomerrsw. And

it's been a very enjoying mcrning. Thank you.

Froofed by: =
Arleen McCrory /
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February 16, 1990 LB 313, 663A, 799, 896A, 902A, 1004A, 1064A
1136, 1219, 1241

PRESIDENT NICHOL PRESIDING

PRESIDENT: Welcome to the George W. Norris Legislative Chamber.
We have with us this morning cur own Reverend Harland Johnson.
Would you please rise for the invocation.

BARLAND JOHNSON: (Prayer offered.)

PRESIDENT: Thank you, Harland Johnson. We appreciate you
again. Roll call, please. Record, Mr. Clerk, please.

CLERK: I have a guorum present, Mr. President.
PRESIDENT: Do we have any corrections to the Journal today?
CLERK: No corrections, Mr. President.

PRESIDENT: How about messages, reports, or announcements?

CLERK: Mr. President, Enrollment and Review reports LB 663A,
LB 896A, LB 1004A, LB 1064A, and LB 902A to Select File, as well
as LB 313 to Select File with E & R amendments attached. (See
pages 838-32 of the Legislative Journal.)

Mr. President, 1 have received a series of priority bill
designations; Senator Landis has selected for the Banking,
Commerce, and Insurance Committee LB 1241; Senator Beyer,

LB 799; and Senator Landis personal priority or LB 1136.

An Attorney General's Opinion addressed to Senator Lowell
Jochnson on LB 1219. (See pages 839-41 of the Legislative
Journal.)

Two reports, Mr. President, the first from the Nebraska Energy
Office, and a second, Mr. President, reccived from US Ecology
regarding notice of final selection. Both of those will be on
file in my office.

PRESIDENT: Is that all? Thank you. We will move on to the
confirmation report of Senator Haberman's.

CLERK: Mr. President, your Retirement Systems Committee chaired

by Senator Haberman offers a report found on rage 833 for
Ms. Connie Witt to the Public Employees Retirement Board.
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February 26, 1990 LB 81, 315, 799, 956, 1050
LR 257

SPEAKER BARRETT: Thank you. Senator Weihing, as the birthday
boy, would you care to recess this body until 1:30 p.m.

SENATOR WEIHING: Mr. President and members of the Legislature,
I move that we recess until 1:30 p.m. today.

SPEAKER BARRETT: Thank you. You have heard the motion to
recess until one-thirty. All in favor say aye. Opposed no.
Ayes have it. Carried. We're recessed.

RECESS

SFEAKER BARRETT PRESIDING
CLERK: 1 have a quorum present, Mr. President.
SPEAKER BARRETT: Thank you. Have you anything for the record?

CLERK: Mr. President, Enrollment and Review reports LB 81
correctly engrossed, LB 956 correctly engrossed, and LB 1050
correctly engrossed. Mr. President, Senators Lindsay and
Morrissey have amendments to LB 315 to be printed. (See
pages 985-87 of the Legislative Journal.)

And, finally, LR 257 is ready for your signature, Mr. President.

SPEAKER BARRETT: And while the Legislature is in session and
capable of transacting business, I propose to sign and I do sign
LR 257. Returning to General File, Mr. Clerk, LB 799.

CLERK: LB 799, Mr. President, introduced by Senator Beyer.
(Read title.) The bill was introduced on January 19 last year,
at that time referred to Transportation. The bill was advanced
to General File, Mr. President. I do have committee amendments
pending by Senator Lamb's Transportation Committee. (See
page 1078 of the Legislative Journal, First Session.)

SPEAKER BARRETT: The Chair recognizes Senator Beyer for the
purpose of introducing the amendments.

SENATOR BEYER: Mr. Speaker, and colleagues, after the hearing
on LB 799 in committee, the committee discussed and then come up
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February 26, 1990 LB 799, 1042

with the amendments. \hat the amendment does is strikes all
references to testing for the presence of intoxicating drugs.
There was concern from the | qw enforcement officers and the
Depart nent of Mot or Vehicl es regardi ng whether or not definite
level s of drug intoxication were possible and there \as a
problemas how to performthe testing. So this was del eted from
the bill. The amendment also amends Section 60-424 which
provides that the Director of Motor Vehicles shall r(eyoke a
l'icensee for the period of time prescribed by the convicting
court. The comm ttee anmendnment provides an exception allowi ng
for revocations made by the departnment pursuant tp th
adm ni strative procedure enacted by LB 799 to exceed a period oF
revocation ordered by the court. Sections 3 and 4 of the pill
dealt with procedures for drug testing and so are not needed
since we have renoved drugs fromthe bill. Section 60-424 had
to be amended since the revocation periods in LB 799 do not
agree with those authorized by the court. sg with that, | would
ask your adoption of the commttee anendnents. '

SPEAKER BARRETT: Thankyou, sjr. An amendnent on the desk.

CLERK: Mr. President, Senators Lindsay and Hartnett would pove

to amend the conmittee amendnents. (See AM2682 on page 988 of
the Legislative Journal.)

SPEAKER BARRETT: The Chair recogni zes Senator Lindsay.

SENATOR LI NDSAY: Thank you, M. President, and members. This
anendnent to the amendnents would, basically, incorporate
LB 1020 into the bill. LB 1020 was advanced out of Judiciary
Committee and | believe on a.  .excuse me, LB 1046, | wasn't. it
would incorporate LB 1046 into the bill. | B 1046 was advanced
out of Judiciary Committee, gqr, excuse me, not _even 1046,
LB 1042. It was advanced out of Judiciary Commttee, I know
that because | was there. The bill, basically, would allow
depositions in the case of Cl ass W m sdeneanor. A Class W
misdemeanor is a DWI. This sinply would allow that a deposition
be taken with pernmission of the judge. It is not a mandatory
deposition, anything like +that, but in the case of a, for
example, ~where there is an expert witness being used to
determi ne whether the, for exanple, |Intoxilyzer was working
accurately or was accurately taking +the blood ~al cohol level
What this would do is allow a deposition be taken of an éxpert
so that the parties could adequately prepare {g; trial. It
would work both ways. It is not...either the prosecuting
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February 26, 1990 LB 799, 1042

attorney or the defendant can request the court to allowthe
taking the deposition. You notice that it is LB 1042 and it is
exactly as it is witten, it is howthe anendment is written.

So | woul durge the adoption of the anendnent to the committee
amendments.

SPEAKER BARRETT: Thank you. Senator Hartnett for further
di scussion on the anendnent.

SENATOR HARTNETT: Nr. S[Eaker, and menbers of the body’ what
this bill does, | brought it to the Judiciar){) Committee, gand
nost county attorneys allow this right now to be taken. Somedo
not, so it just provides sone statewide uniformty. Andl| think
we had a bill earlier to add another court of appeal. | {hink
this would sinply help speed up the process as far as getting
through the judicial system ~ So it permits evidence to be
tested before the trial and so it simply would help speed up
things, so for that reason, | would support the amendment to the
amendment.

SPEAKER BARRETT: Thank you. Further discussion?  genator
Li ndsay, any cl osi ng coment s? Thank you. The question efore
the body is the adoption of the Lindsay-Hartnett anmendnent to
the conmttee amendnents to LB 799. Those in favor vote aye

opposed nay. Reord.

CLERK: 16 ayes, 0 nays on adoption of the anendnent to the
conmi ttee amendments, Nr. President.

SPEAKER BARRETT: Th eamendment to the amendment i s adopt ed.
Back to the comm ttee amendnents, any di scussion?  Senator
Beyer, would you care to nmake a cl osing statenment.

SENATOR BEYER: | would just nmove that we adopt the committee
anendnent s as anended.

S PEAKER BARRETT:  Thank you.  The question is the adoption of
the committee anmendnments to 799. Those in favor vote aye
opposed nay. Record, please. ’

CLERK: 26 ayes, O nays on adoption of conmittee anendnents,
Nr. President.

SPEAKER BARRETT: The conmittee amendnments are adopted. ggpator
Beyer, on the bill, please.
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SENATOR BEYER: Well , M. Speaker, and colleagues, we are all
wel |l aware of the terrible cost in ternms of human tragedy caused
by driving under the influence of alcohol. W are also well
aware of the backlogs in our court systems which cause the
wheel s of justice to nove very slowy. The average time from
the arrest for driving under the influence until a license is
actual Iy suspended can run from anywhere froma three months 4
a six to aneight nonths delay. priving a motor vehicle is a
privilege, not a right, and as such, each of us has the
responsibility to mmke sure that by exercising this privilege,
we do not cause harmto others. Those who drive under the
influence of alcohol are a dangerto each andevery one of us
and our families, and it is ny belief that a swift and sure
suspension of driving privileges would tend to defer those to
whom the privilege of driving is inportant. A diagram_ of how
the proposed adm nistrative process would work under LB 799 has
been prepared and passed out to each of you, and also a
conpari son of how the current adm nistrative process for inplied
consent hearings would conpare with the procedures outlined in
LB 799. Briefly, this is how adm nistrative per se ynder this
bill would work. An officer who had reason to believe that a
person was operating a notor vehicle under the jnfluence of
al cohol woul'd request that person to submitto a test to

determine their blood al cohol content Ifa person refuses fo
subnit to the testor if he or she is determned to belegalfy
intoxicated, the officer would then immediately jmpound the

driver's license of that person. The officer returns the ticket
i ssued which serves as a temporary |license and advises the
driver that their license will be revoked gnd that such
revocation will be effective 3p days fromthe date of arrest
unl ess a request for a hearing is filed with the Department of
Motor Vehicles within 10 days. The officer is then required to
send the driver's license to the Departnment of Motor Vehicles
with a sworn statement indicating that the driver either refused

to take a chemical test or failed it. |n an effort to make sure
that the administrative hearings are held in a tinely manner,
th bill requires an adnministrative hearing to pe nheld within
20days of the request, and a decision nust be rendered within
seven days of the request...of the hearing. The periods of
revocation are one year for the first offense, three years ?or
the second offense, and five years for the thira offense. Let
me enphasize that this bill provides onl ¥l.f0r adm ni strative
revocation of driving privileges and has nothing to do with ue

crimnal sanctions which may be inposed by the court when the
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court date is due. Wth that, M. Speaker, | have an gmendment
that we have to clarify one point that was brought up to ne by
the law enforcement officials; that on page 13 line 23...or,

Pat, should | go ahead with that or do you want to

CLERK: Your amendnent is on page 458 of the Journal, Senator.
SENATOR BEYER: Ckay, what it does is on page 13, line 23, gnd
page 15, line 3, strike "three” and insert "seven". \Wth that,
I would urge the adoption of the anendnent at this tine.

SPEAKER BARRETT: Thank.you. |s there discussion on the Beyer

amendnent to the bill'? Senator Hall, on the amendnent.

SENATOR HALL: Well, M. President, gnp| y that | guess, since I
wasn't aware of the amendment, what, if Senator Beyer would
expl ain the amendment . I understand strike three and insert

seven but for what purpose?
SPEAKER BARRETT: Senator Beyer, pl ease, would you respond‘?

SENATOR BEYER: Mr . Speaker, yes. VWhat it was is we had three
days in there that the |aw enforcenent officers had to report

the...send the |icense into the Departnent of Mtor Vehicles.

They did not believe they could, in all cases, get that done jp

three and they requested the seven day. So it is just an
extension fromthree to seven (g return the 1license to the
Departnment of Mbdtor Vehicles.

SENATOR HALL: kay, M. President, and thank you, Senator

Beyer, | would rise to oppose the amendment because, d 1| am
going to oppose the bill because | appreciate the anengnrrent t hat

Senator  Lindsay and Hartnett tacked on to the bill, it is

probably the best part of the bill at present, but what the
amendnent, if I understand it correctly,and! just |ooked at
the bill after lunch, the amendnent woul d reduce the amount of
time or it would jncrease, I guess, the anmount of tine the
arresting officer would have to forward the operator’'s |jcense,

but there is no increase jn the amount of time that that
i ndi vidual who would refuse a test and, granted, | don't make
any defense for someone who refuses to take the test who clearly
is intoxicated, but in this case, yg, basically, we are goingto
give the arresting officer additional tife. wsare going to
increase the time that they have to gsuypbmit that license from
three to seven. Now it would seemto ne that if they revoke
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soneone’s license, that is avery clearly a sinple {pjpg they
put 1t in their pocket, and they go back to the station, ang
they send it in that night before they |eave their shift, or
that afternoon. It doesn't seemto nme that. .we are making
accommpdations for the arresting officer bput yet we are
limting, we are giving that individual, if you |ook at the
bill, you pull themover, they have got only 10 days in which to
file with the Director of the Department of Notor Vehicles
whatever we call it here. Itis a claimthat theywere not
under the influence, and then if they don't do that, there is an
automatic, automatic rejection of their |icense. | nmean their
license is revoked after 30 days. We have nothing that
mean, cones close to this and what you are basically doing w'th
this bill is you are taking the whole issue of DW out of the
court systemand maeking it an adm nistrative procedure. u are
taking the whole policy of driving while under the influence out
of the hands of the court and you are turning jt over to the
Department of Notor Vehicles. And Senator Beyer said that there
is a backlog in the courts, and clearlg I would argue that he is
right there, but if you want to tal k about having attorneys junp
at the chance to defend some of these people and having the
systembreak down, | would argue that what you will have is”you
will have a systemthat will now become two-prong, one that
invol ves an administrative procedure, andthe other where these
same individuals will, because for whatever reason they did not
file this petition, end up with their |license bpeing revoked
after 30 days, jump into the court systemthrough some kind of
effort to block that fromhappening, and you are going to see |
don't think a | essening of the pressures on the court butan
increase in that area.

SPEAKER BARRETT: One m nute.

SENATOR HALL: And, you know, the purpose | guess for the

th . need, | nean outside of the argument that, well, the courts
are backlogged, | nmean | think you™ can refute that by just
saying you are going to continue to have it backl ogged. You are
going to probably compound it with this bill, I would argue, znd
[ think that there hasn't been a good reason for why the current
system we have in place doesn't work. | know in Douglas County
alone there are over 3,000 DW arrests each year, gndthose are
working their way through the system Ganted, the systemisn' t
perfect, but to change it, take it out of the court system guq
put it into an adm nistrative systemthat is governed solely by
the Departnent of Notor Vehicles and the Director, thereof, even
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to the point where they can, if | read the bill right, toward
the back, they can assign soneone to handle that and neke those
decisions, | think is clearly a serious policy change 5 this

body to be addressing today,and | would hope that we woul d,
after a nice lunch, wake up and take a | ook at what LB

because this is a big change with the comittee anendnents that
strike...if yOUlOOk at the one | iner on it, it deal s with
drugs. If youreadthe bill after the commttee amendnents, it
only deals with the issue of alcohol and driving while under the
influence.

SPEAKER BARRETT: Thank you. Senator Wesely, do you care to
di scuss the amendnment? Thank you. Senator Bernard-Stevens, on
t he anendnent .

SENATOR BERNARD-STEVENS: Thank you, Nr. Speaker. | would have

to concur, | think, with Senator Hall on this particul ar aspect
for sone of the sane reasons but a little bit different reasons
in  regards to the procedureas outlined in the bill. | think

three would be much better than what Senator Beyer is'trying ¢4
doon seven. But, SenatorBeyer, woul d you ¥ie|d to a question
on the procedure so that | can clarify a couple of things in my
mind.

SPEAKER BARRETT: Senator Beyer.
SENATOR BEYER: Yes.

SENATOR BERNARD-STEVENS: Senator Beyer, ny under st andi ng isif
a person is arrested, they do a test and it’ comes oyt positive
and/or they refuse to do a test, that they would then have
10 days to file a petition for a hearing, is that correct?

SENATOR BEYER: Yes, the arresting officer, who would i ssue them
a 30-day tenporary, why he would have 10 days then in yhich to
ask for a hearing.

SENATOR BERNARD-STEVENS:  Ckay, | am just trying to do sone
sinple mathematics and it is crude and sinple which is why I 5

goin?_to ask you to clarify it for ne. |f a person then waits
and files the petition on the tenth day after the arrest, \nich

woul d be legal under the law, that is ten days gone. Tpnenif i
my understanding, the administrative agency then, Department o
Notor Vehicles, in this case, would then have 20 days
before...they would have to have a hearing wthin 20 days. ,j
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right, so ny mathematics says if | wait yntil the tenth day,
then the Department of Notor Vehicles, which is also going to be
backl ogged on a | ot of these cases because they are going to be

handling all of these, waits 20 days, am |ookjn at 30 days
m ni num at t hat point before a day can even b .before | may
even have a hearing. Then if | understand t he bill correct),
they have to make a decision within seven days. sg, in essence,

that person is going to have their |license revoked for at | east
seven days before they even have a hearing even though the
hearing may find them capable of maintaining their license, Is
that correct? Okay. | guess | always sonetinmes have g |ittle
problem with when we start deal i n%) some specific days that
things have to be done, particularl we are ' asking somebody
to file a petition because t hey th| nk there has been a nistake
made, and they want to fight that, but in the process now, y
could actuall y lose the license before the hearing which cou?
show their innocence to be held, and | always have probl ens when
we take something away before we have given them a chance to
have their hearing, for the nost part. and | amstill Kkind of
troubled by that and it is either now or at anotﬁ tine, 1f you
could kind of speak to that to ease nmy feelings on that, | would
be much appreciative on that. Thank you, Nr. Speaker.

SPEAKER BARRETT:  Thank you. Senator Beyer, the floor is yours.

SENATOR BEYER: Wel | ,o | guess we are (djscussi ng the amendment
yet as far as that goes on the bill. | have no problemwth the
three day. Senator Bernard-Stevens made sonme good points on the
time element that could elapse and that njght have to be
addressed, but Senator Hall said that we are maki hg sonme drastic
changes. We would be approximately the 29th state to nake'these
changes. TheY have been made. They have all been upheld
constltutlonal y by all the courts where it has been filed, that
these do not violate the provisions of the U S.; individual
state Constitutions. So with that regard, we can either go with
the seven day or stay with the three, as far as t he amendnent
goes. | introduced that because the |aw enforcement officers
thOUght they needed that extra tine. On Senator Bernard-Stevens
point, that is something that we Probably will have tg address
and that will come out a little later as to reasoni ngs on it.

Wth that, | would urge your adoption of the amendment as
presented.
SPEAKER BARRETT: Thank you. Senator Hall, would you care to

di scuss the anendnent ?
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SENATOR HALL: No.

SPEAKER BARRETT:  Thank you. There are no other lights. For
t he purpose of discussing the adoption of the amandrrent Senat or
Beyer, did that constitute Xour close7 Thank Thequestion
i's, then, the adoption of the Beyer amendment o'LB 795, All in
favor vote aye, opposed nay. Voting on the Beyer amendnent.

SENATOR BEYER: | hate to have to extend...get everybody pack
here but we m ght have to if we can't. . .there is one nore. |f
we get one nore vote, we wouldn't have to work on that. Still
need one more vote, | guess. .there it is.

SPEAKER BARRETT: Recordplease.

ASSISTANT CLERK: 25 ayes, 2 nays on the adoption of the
amendrment, Nr. President.

SPEAKER BARRETT: The amendment is adopted. The Chair is
pleased to note that Senator Lowell Johnson had some guests in
our south balcony a few minutes ago, they have now |eft the
Chanber, 26 fourth graders fromNorth Bend El enentary .wth their

teacher. Bacx to the bill as amended. Senat or Wesely, followed
by Senator Hall.

SENATORWESELY: Thank you. Nr. Speaker, nembers, this piece of
legislation, as Senator Hall sald, is one that |I think ismore

i nportant than we give due credit to at this point, gh4so a
little discussion is in order. I think anything we can do to
stop drunk drivers is sonmething to be supportedupto a
reasonable limt. There may be certain considerations that we
have to keep in nmind to be practical, or what have you, and
keeping that in mi nd, | want to poi nt out to you that just, I
think it was |ast year or the year before gepator Hall and |

dealt with this issue of refusal of taking the test, and we had
a situation where the penalty had been reduced fromone year o
six months and | wanted to raise it back up to one year because
too nmany people were not taking the test, were refusing the
test, and, thus, not getting convicted of drunk driving, and not
havi ng an adequate penal ty to deter them from that. Senator
Hall and | sat down with that legislation and cameup  with a
conpromni se that ended up being I think pretty good and i s w ped
out by this bill, and so I raise concern about trying to cpan e
a procedure that we just adopted that has been working, | thin
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to our satisfaction, and that procedure was that, yes, we djd
rai se the penalty to one year that you woul d wi thdraw a person’ s
license for refusing the test, but you gave the optlon to that
i ndi vidual to cone back wi thin a reasonabl e peri od of

plead guilty or no contest to a guilty verdict and, thus %ypa
the refusal penalty of one year and get the conviction under our
statutes and suffer the penalty under the conviction of DW.
The idea was that the reason we want people to take the test

to be able to find that theyare, in fact, drunk and dri ving,

and then we can penalize themon that side of the law as
severely as we possibly can to try and again stop that practlce
to st op t hat i ndi vi dual from d0|ng it aga|n . And when they

don't accumul ate DW's, whenthey never get past the first or
never get to the first, they end up wi thout haV| ng adequat e
penalty. So | talked to Fred Zwonechek not too

said that that change that Senator Hall and | had 8ree(§] t'o h\hg
made some great inpact and that we had seen a real drop in
refusal to take the DW test. aAnd now | understand what this
bill does is not allow for that option, to not allow an
i ndividual who refuses to take the DW test and then to plead
guilty, to not allow that to then wipe out that inplied (gnsen

penalty, and to encourage that action, | think we need to 00

at that particular issue. |n addition, | know it does take up a
number of other items dealing with i mmediate revocation of
license, and there is sone virtue, | think, to anything we can

do to dere hone the pOl nt that dri nki ng and dri vi ng |S not
tolerated by our society, and so | would at |east consider an
option in that direction, and | think pretty |ikely support i,
But | t hink at this point I amraising some issues and | think
Senator Hall is raising sone legitimte jssues about_ a maj or
change here, and | think we probably need to spend a little nore
time refining and fine tuning this issue and hopefully, t ake
this piece of |egislation and inprove upon j

raising that issue as a forethought that we need to have fur'[ﬁery

di scussion and perhaps an anendnent. no a are
or offer one at this tine, but | thlnklf nh h Fg%e vace
I will be working on one for Select File.

SPEAKER BARRETT: Senator Hall, please.

SENATOR HALL: Thankyou Nr. President, and members. ain, |

rise in opposition to the bill because |, to date, have not,
heard outside of the fact that there are 5g other states wh

currently follow this procedure any basis for a change in et
current system. \Whatyou are  doing s vyou are taking the
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current systemof arrest, test, arrest, the crininal procedure,
the judicial procedure, and you are stripping that out, of the
court system and you are giving it over to the Department of
Mtor Vehicles and the director for that, whoever that maybe.
How, granted, you know we all talk about ho/v the courts  are
clogged, and it isnice, well, and good, but | also think that
an individual who not only relies on their license for a
day-to-day basis but possibly for a [jving should have the
ability to go to court to decide that decision, "gnd not |leave it
up to a bureaucrat. In this case, the indivi dual who makes that
decision, if you | ook at page 20, it is the director who makes
the decision to revoke or not to revoke that operator's Ilcens

or driving pernmit. And if you |ook earlier back, zpq] think it

is, | can't find it right nowbut | will, it s page16, "The
director shall make a determ nation of the i ssues Within seven
days fromthe conclusion of the hearing. ka Senator

ay.

Ber nard- St evens poi nted out the issue of the ten day of filing,
the hearing shall be held within 20 days, the 30days at that
point are up. The 30daysare up. The director doésn't have to
make a deternination for another week, andyou have already lost
your license. The individual has al ready I'lost their license and
no determ nation has yet come down with regard to whether or not
they have been found guilty or innocent by, you know, 5 person
who happens to be the Director of the Departnent gf
Vehicles. Now it says, "The director shall adopt and prorru gate
such rules and regulations as he or she deemsnecessary to
insure that the hearing will proceed in an orderl maner."
Wiat does that say'? It says nothing. It says that the director
can, basically, not allow an individual whose license, very
likely their livelihood, is on the |line, not even aIIowthemthe
ﬁportunlty to speak at one of these hearings The director

all adopt and promul gate such rules and regul ations as he or
she deens necessary to insure that the hearing will proceed ;,
an orderly manner. Boom! You are guilty. Thatis anorderly a
manner as we can deal with it. Naybe, if that is the area or if
tRat |hs thehta<|:l(<j tbhat this legislation is try| ng to take, maybe
that there shou € No hearin Mavbe houl d ust be
automatic. Maybe if that is thge i ntent yof this ?egluslatjl
that is what | think it is is to not allow any i ndi vi dual's
their day in court because that is really ynat it does. It
takes_ It out _Of the court system it makes an adm nistrative
function out of it, and it says, you are at the mercy of the
Director of the Departmant of Notor Vehicles. Now, |,  there is
no love lost and | do not stand here and defend an i ndivi dual
who refusesto take the test, but as Senator Wsely pointed out
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earlier, last year | think we worked out a very good proposal
that, as Fred Zwonechek has stated,works, but yet we cone in
with a proposal that totally rewites the operation s how we
deal these individuals who refuse to take the test, and shift

t hat burden of proof onto the individual. They are the oneswho
now have to file the report. W just adopted an amendment that

gave the arresting officer an extra four days.

SPEAKER BARRETT: One mi nute.

SENATOR HALL: ...in which to, basically, nmail a license into
the departnent, but yet we are going to deny that individual, if
they haven't filed their petition within ten days, when they
have been told this at the tine of arrest. \Wat about this
scenari0o? VWhat if an individual is drunk, they refuse ot
the test, they are given the warning by the arresting oftflcer, ?
mean the fact of the matter is they probably don't even know
what is being said to them or jt is very likely that they
woul dn' t. Wel |, when they wake up in the norning, they don’ t
remenber it, but yet the argument could be made that (hey have
been given due process. | think not. | think that this bill
has a trenmendous nunber of problems gnd | apol ogi se for no
taking a look at it prior to this, but I amgoing to take a | o0
at offering some anendnents because it |ooks like the bill has a
I ot of support, and | don't think that there has been nuch
di scussion to date on it, andl would urge you to reject the
advancenent at this time. Thank you, Mr. President.

S PEAKER BARRETT: Thankyou. Senator Bernard-Stevens, please,
foll owed by Senators Hartnett and Haber man.

SENATOR BERNARD-STEVENS:  Thank you, M. Speaker, and nenbers of

the body. Senator Beyer and | were chatting just briefly and he

and the departnent, | think, are aware of the time frame
difficulties and they will be working on sone amendnents, if not

on General File, on Select File totry to alleviate that.

understanding is they still need to be within the 45 day peri oa/
in order to still qualify for 408 funding at the federal |evel.

So | guess It Is just a matter of whether they are going to

extend it on the front end or on the back end. That is yet to
be seen, but | do have sone other questions | think I would |ike
to ask, and | think I would Iike to ask Senator |indsay if he
woul d yield to some questions, so | can get the answers at |east

onthe record.
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SPEAKER BARRETT: Senator Lindsay, please.
SENATOR LINDSAY: Sure.

SENATOR BERNARD-STEVENS: Senator Lindsay, not bei ng an attorne
inthis particular area, | want to make sure that at |east
understand it correctly. |f, in fact, that a police officer,
and, gosh knows, the mpjority, the vast najority are good police
officers, but if a police officer, for exanple, decides that

they want to test soneone for a breath test for whatever [o550n

they stopped them and its refusal, what woul d happen in that
particular case?

SENATOR LI NDSAY: The person would be charged moat | kel y with
DW with refusal to submit. Under the current |aw, those two
charges then would go...would be forwarded for prosecution. The

Berson would get a trial date, would either plead to opne or
oth, or would go to trial, be convicted on one or both,,; pe

acquitted. After the conviction and upon sentencing, (pen the
suspension for one or both of the charges they are being
convicted of along with the jail time, along with the fine,
woul d then be inposed.

SENATOR BERNARD-STEVENS:  COkay, and, also, now if the person is
ultimately acquitted, what is the tinme frane approximately for
that to happen betweenthe time of the arrest gnd the
approximate tinme of the acquittal ? Wiat are we | ooking at
ti mew se?

SENATCR LI NDSAY: We are looking at, at |east in Douglas County,
the arraignment is anywhere fromtwo to four weegs after the
time of the incident, and the trial then is usually four to six
weeks after that. I think a minimum would be getting youto
trial, an absolute mninmm would be six weeks. The norm would
be closer to around two nonths to ten weeks.

SENATOR BERNARD-STEVENS: = (kay, thank you, Senator Lindsay.

think one of ny concerns with the bill, besides th b
which | understand can be worked with and dealt Withttﬁroﬂguhmtﬁ

amendrment process, and | have no problens with that, certainly

if it can be done properly, | think the problemthat | have “i's
for the person who is cited for refusal to take the test, 5ndas
Senator Lindsay at |east nentioned in Douglas County, and!l know
that differs throughout counties in the State of Nebraska, but
in Douglas County, you may be |ooking at two nonths or so, and

I
s
e
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that is beyond 60days, and it is very possi bl e that the person
could be acquitted of that particular charge. Bytthe way I

understand it and | guess this mght be a questions for enator

Beyer, the way | understand it, the Legislature passes 79%, tthat
even though the person nmy be acquitted within a 60 days to

70 days, this particular bill, if we pass it, would be within 30
to 45 days, the person would lose their |icense, by Nebraska
statute, they would |ose that for one year, is that correct?

Yes, Senator Beyer is shaking his heard correct that that is

true, and | guess | have kind of aproblemw th that because we

are setting up potentials where people are |osing the |icense
for at I east ayear before they have been found guilty, gndin

some cases, you are going to have cases tried where they are

going to be acquitted or the casesor charges will be dropped,

but, yet, because of the adm nistrative procedures we have here,

because of the failure to take the test, for whatever reason,

they will have by the Departnent of Notor Vehicles decision |ost

their license for one year.

SPEAKER BARRETT: One m nute.

SENATOR BERNARD-STEVENS: | don't see anything in the bill that
woul d remedy that. So here sonetinmes you will have a case where
a person is arrested, goes through the whole procedure,

acquitted or chargesdropped. They did not do anyt hi n(f; illegal
and yet their license was lost for a year wwth no way of getting

that back at that point, andl do have some concerns ghout the
process t hat we ar e beg| nni ng to S_et here, even though |

understand certainly the notive behind it. Maybe i f Senat or
Beyer, if he wishes to take sonme of ny time or on his closing or
some other time, wants to respond to that, | would be nuch

appreci ati ve, and he can have whatever tine | have remaining.
SPEAKER BARRETT: Fifteen seconds.
SENATOR BEYER: I will wait .

SPEAKER BARRETT: The Chair recognizes the gentleman from
Bel | evue, Senator Hartnett.

SENATOR HARTNETT Nr. Speaker, rren‘bers‘ if | could ask Senator
Beyer a question.

SPEAKER BARRETT: Senator Beyer, would you respond'?
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SENATOR BEYER: Yes.

SENATOR HARTNETT: It seems like with this bill, 799, that a
kick...it starts operating when a person refuses to take the
test, I am stopped for DWI and I refuse to take a test, how
often does that occur in actual practice, do you know, Senator
Beyer?

SENATOR BEYER: LB 799 kicks it in whether they refuse or
whether they take the test and are tested, either way.

SENATOR HARTNETT: Either way?

SENATOR BEYER: Right now, it is an implied consent. If they
refuse to take the test, their license 1is suspended
administratively.

SENATOR HARTNETT: So, regardless, if I am stopped for DWI,
whether I take the test or not take the test...

SENATOR BEYER: Or take the test or not take the test, and if
you take the test and you are over .10, your license will be
suspended, which goes back to a little bit of what Senator
Bernard-Stevens said. It is...you have broken the law when you
are tested over .10.

SENATOR HARTNETT: But what if ] am below it, if I have refused
to take the test, I get my license...

SENATOR BEYER: You get your license suspended but there is no
proof whether you were or were not below,...

SENATOR HARTNETT: 1 see.

SENATOR BEYER: Under the implied consent. When you take the
test, they would not arrest you if you were not over .10, so
there would be no arrest. So it is really when I refuse to take
the test, then 1 start losing it, but this bill kicks in the
process here?

SENATOR BEYER: Well, that is already in law now.

SENATOR HARTNETT: Is it? Okay.

SENATOR BEYER: Implied consent.
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SENATOR HARTNETT: Thank you.

SPEAKER BARRETT: Thankyou. the Chair is pleased to pause for
a nmonent and recogni ze some guests cf Senator Rogers sger the
south balcony, Sylvia Fower from Arcadia and Tammy Morrow
Jul esgard from Scoti a. Woul d you fol ks please stand and be
recognized. V¢ thank you. We a: . glad to have you with us.
Senator Haberman, further discussion, followed by Senators
Warner and  Hall .

SENATOR HABERMAN: M. President, and nembers of the body, maybe
we are | ooki n% at this all wong. Possibly we shoul d consiger
the parents who have had menbers of their 'ani|y kjilled by a
drunken driver, or a person under the influence a/f drugs. Maybe
we should talk to some of those fathers who have two or three

children to raise and the pother was killed due to DWI or
i nfluence of a drug. Or we can turn around the other way and
talk to the nother who has |ost a father of pher famly. Y ou
can't bring a life back. You can't do that. prunken drivers
and peopl e under the influence of drugs kill all ages 0? people
and they do itall of the time. Nowif this legislation, and

you can qui bble over the tinme linmts, ether they refused it or
didn't refuse it, you can tal k about twgt a?l youywant but

if the legislation passes and it saves one life, just one,"it Is
well worth it. It is well worth it. Now mavbe it could be the
purpose for this legislation is that | understand in one county

inthe State of Nebraska, when a person is arrested for DW, ang
possibly even convicted for pw, they are put on probation.
They.go thrOUgh a program. They don't |l ose their license.

Possibly it belongs in the Departnent of Mtor Vehicles because
the courts have becone very, very lenient. pleg bargaining has
become a matter of life. Hardly anyone gets the sentence that
they started out because it is plea bargained. all we are
saying is if soneone refuses to take the test, their license is
revoked for 30 days unless they put some steps into the
procedure. Now what s wong with that'? At |east when this
person was stopped and if they were under the influence, they
were stopped and they won't drive anynore and save that one
life. So | would say this, if there seens to be a probl em or

with the nunmber of days, fine, advance the bill, work out a
conproni se on Select File, but I, personally, think we need pe
| egi sl ation. VW need stricter | aws. W need themto be

enforced, and if they are going to be enforced faster and
qui cker in the Department of Mdtor Vehicles, sobeit. Maybe t hat
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is wherethey shouldbe. Sp with those remarks, M. President,
| ask for the support of LB 799. Thank you.

SPEAKER BARRETT: Thank you. Senator Warner.

SENATOR WARNER: M. President, nmenbers of the Legislature, |

woul d rise to support the amendnment as well, and the bill, as it

will be amended. We tend to forget fromtime to time when we
have these kinds of pieces of legislation, it wll be said, |

suspect, a nunber of tine that the driving is a privilege, it is
not aright. We tend to forget fromtine to time that if you
are stopped for possible DW, you had a choice. vg,didn't have
to drink before you gOt inthe car. You cert ai n|y are not bein

put in any one...in anK kind of a jeopardised position Iegal%y
or in any other fashion that they didn't put thensel ves in. It

is just that simple and we all know it. |f there is to be an
error, let the error be on the side of the people who are
innocent and may be injured or killed. Thatis wherethe error
ought to be on their side, not on the side of the person Who
chose voluntarily to beconme intoxicated to the point ere they
impaired their driving skill. weall knowvery well. that the
current system varies fromjudicial district to judicial area.
In some cases it is severe, in other cases it is jmposed in a
much lighter fashion, but there is no question what direction
the public wants this public policy to go, notonly in Nebraska,

but nationwi de. And they do not want people wnoare inpaired
through the consunption of alcohol to be on the roads, it is
t hat sinple. And | would urge that we not become overly

concerned with what normally one would argue are sone rights
that the drunken driver should have preserved, but never ¢grget

that they impose that yponthemselves, It is their choice.
Let's protect those innocent people, even if it means some
slight lack of justice for someone who chose to drink. |et's

protect the rest of the people fromthat person's indiscretions,
and not be too concerned, because the mnute we set up a system
t hat takes care of ever yone of those possible few instances

where someone may be unjustly accused, we all know we have
opened the door for a whole series of others to get %y, get out,

get around the restriction because of a potential |oophole that
was put in because sonmeone thought there mght be an jpjystice.
It is sinple to avoid arrestfor this case, very sinple, and |
woul d urge the body to adopt the anendnent.

SPEAKER BARRETT: Thank you. An amendment on the desk
Mr. Clerk. '

9893



February 26, 1990 LB 799

ASSISTANT CLERK: M. President, Senator Lindsay would nove to
anend the bill. (See FA377 on  page989 of the Legislative
Journal.)

SPEAKER BARRETT:  The Chair recogni zes Senator Lindsay.

SENATOR LINDSAY: Thank you, Mr. President, and menmbers of the
body. This anendment is fairly sinple. \wat it would do i

s
page 13, line 14 of the bill, after "days", it would Insert "aﬁ
shal | inpose the following penalties:.” | just sinply inserts
the language for first, second, amrd third convictions for
refusal to submit. And then it also, on page 20, line 25 after
permt”, it inserts the language, ang this is in the event that
the director finds that there was no refusal, "and shall release
the person fromcustody and refund the fine." Al this is doi ng

is ﬂutting into effect the other half of what we are doing.
Right now the penalty for refusal to subnit is you | ose your
license. What we are doing is putting the other hal f of t hat
penalty that you also have under current law,and that is the
i mprisonment, 7 days inprisonnent. on first conviction and a $200
fine; second conviction, 30 days inprisonnent and $500 fi ne,

d : ; S et
cetera.  Let's just put that in. |f jt is good to take these
actions swiftly and certainly without trial, [ét's do it. Let's

don't go halfway. Let's do the whole thing. |et's jnpose these
sentences now, rather than letting somebody be outside 4 g
when he should be in jail, or get away with not paying a fine
when they should be paying a fine,; orwhen they are driving when

they shouldn't be driving. All this does is sinply inposes
these penalties and we can cure the problem very _easi¥y. 1f we

find that there was no refusal, the director is sinply’going to
rel ease that person fromcustody, and simply going to refund

that fine. It is just putting intostatute what we are trying
to do except we are going all the way Wltlt”l 't. "W are incl udi ng
all those penalties on there. I would urge you to adopt the
amendment.

SPEAKER BARRETT: Thank you. Di scussion on the anmendnent
of fered by Senator Lindsay. Senator Hall, ~your j|ight is on.

Woul d you care to discuss the Lindsay anendnent?

SENATOR HALL: Thank you, M. President, gnq nenbers. rise in
support of Senator Lindsay's amendnent because, Pasi ca‘ly, what
Senator Lindsay is saying is that if you pass 799 goyen in its

present form without the Lindsay anendnent, you, in effect,
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W pe out the DW |aws. You are taking that jaw which we
currently follow which is in place in the statutes and you put
into place a system that overrides that, an administrative
procedures systemthat overrides it, that says you no |onger
need to have the DW law in pl ace. And Senator Lindsay, |
think, very honestly and forthrightly has put uFr]) an amendnment
that just, basically, shoves over the balance of the DW statute
into LB 799. He put the penalty, the conviction, the
i nprisonnment, and the fine altogether, and b a(i]]opting his
amendnent, at |east you are being honest about V\/natyt e

¢ ; attempt
is to do through the bill. Senator Warner tal ked about there
m ght be an injustice or a slight lack of justice, zp9 senator
Warner, | would notdisagree. | have personal experience with

DW drivers, and have had fam |y nenbers who have
in the hospital because of sonmebody who was dri vi napﬁqh emu% grls
the influence. One of themstill has, who happened to be an
al | - American cross-country, stj|| has a |leg tﬂat is put together
with tinfoil and wire but he gets around real I'l. "Thati s not
the point because at where does that slight Iack of injustice
stop. If you start here, if you start with eyerybod that we

want to put the red A on their forehead in the or put the
DW stanp on their forehead, if you begin here, where do you
stop? Wiere does that slight lack of justice end? Atwhat

point do we say, well, no, wenolonger, now we are going to
apply full justice to this instance. Yet maybe that is what
fol ks across the country think is right. Maybe that is how they
fee', that we should be tougher. W should pnot have an

synpathy for these people. But ny understanding is that is no

what this country was built on, that everybody had the right

due process, everybody had the right to have their day in court.
Maybe those individuals who are drivingunder the influence
deserve everything they get, and | would agree with you there,

but that is not what this bill says. |t doesn't say that
sonmeone, as you stated, inpaired, driving while inpaired, and
those were your words, and they are | think very carefully
chosen. That is not what this bill says. | can be totally

sober, totally without any inpairnent, and refuse to take that
test. \Why? Who knows. Maybe | don't understand the |aw, maybe
the officer, and | would agree with the statement (hat someone
made that they are 99.9 percent of themfine indiwdauals, maybe
that officer is hassling me on something else and he says you

have to take this breatholyzer {est. | refuseto take it
because it is clear that | amnot intoxicated, jt s clear |
haven't been drinking, it is clear that he is hassling ne on

sonething else, or | got pulled gver for another jnfraction.
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But according to the way this lawis drafted and the way LB 799

woul d pass into law, | would lose ny license for at least a
%gar, and it is totally at the discretion of the Director of the
part nment Of 'Vbt or Ve | Cl es. Senator Warner ma(es the case

that some jurisdictions deal with this issue differently than
others. So now you are just going to nparrow it down to one
individual and | et thempake the call. Itis like playing
basebal I, instead of having four unpires out there, you have one
guy behind hone plate. Sometines he sees what is going on at
second and third base and sonetines he doesn' t, gndif you have
a Director of the Departnent of Notor Vehicles po happens to
agree with your point of thinking with regard to how DWI

transactions ought to be handled, then it is okay, but f (pat

director, who is appointed,who is a bureaucrat, says | don' t
think that this is a probl em and routinely  says, no,

gm ng to give everyone back their |icense because we don' t tﬁl nk
ue process has been afforded here, then watch fol ks come back
and change the law and see how it s handled at that poi nt.

Because then once we have achieved the jurisdiction that is
uni formand everyone is treated the same across the state, if we

don't like it, then it will no |onger pass nuster,

. . then, we
will no I onger think that it is the right and proper way to do
things. Ladies and gentlenen, | think this bill needs a | ot
attention. | think the first point we need to begin with is the

?r:r_endnfent that Senator |indsay offers, because onceyou do
is,

SPEAKER BARRETT:  One mi nute.

SENATOR HALL: .and adopt his apmendnent, then you can
basically, take and wi pe out the DW statutes because V\/nat you
have done is you clearly cleared the court systemof any DW
cases. What you will have is due process,gnd | think in civil
rights cases it will clog the courts for years far into the

future with this kind of a proposal that we have before us.
Thank you, Nr. President.

SPEAKER BARRETT: Senator Crosby would you care to discuss the
amendment?'.

SENATOR CROSBY: Yes, M. Speaker, thank you.

menbers, the Lindsay amendnent, | wish | could see |Sp?{|i1keprr z%nd
Do you think that is possible, I don't know where he is, because
I tried to nake sonme notes and understand what you are tryi ng to
do. But this whole discussion concerns ne because.ihank you,
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okay, | see what he is adding, fine. The whole discussion
concerns me because Segnator Warner and Senator Haberman both
said it better than | can, but it just seems like every tine an
issue of drunk driving or drugs or whatever we tal k about, ye
i medi ately start defending the person no ha

: . _ S gone ou and
driven while urder the influence. We don't talk a whole |ot
about the victims. Thereare at least two cgses in Lancaster
County that I know of within the last twoor three years that
were in broad daylight where a driver had had the license

suspended, and then was under some kind of appeal, zndso on in
the courts, and was out driving again while drunk, caused

fatalities right in the City of Lincoln with head-on crashes.
What it does to those fanmilies we all know, {earriple. and the
F_eople who speak against this bill can nmake up all kinds of
ittle vignettes about, we||, maybe | wasn't under the influence
but I don't want to take the test, and 1l didn't know that you
are supposed to take the test. |t js right in the driver's
manual . When you go to get your driver's license, you gre
supposed to | ook at the driver's manual and be able to answer

'the questior_\S, and it is in there. The |n'p| ied consent | aw is
inthe driver's manual, because you had petter know those
answers, it pops up on those questions quite often. gg5| yeally
do think that we work too hard at protecting the people who 5.¢
breaking the law. And if this will help to deter people from
drinking and then go out and driving, or help the patrol and the
| aw enforcenment officers to get their work done within a certain
length of tinme, and speaking of that, on the prior anendment, if

a patrolman is clear out in the western part of th% ?t_ate,
400 mles or so from Lincoln where he has to turn the Ticense

in, normally, | amsure | amcorrect on this, they send it in by
registered mail. If this happens on Saturday night, {ne first

time he can nmail it is on Mnday. By the tine they do that and
with the way the post office works, jt could be ~another two
whol e days after Monday before the license gets here to Lincoln,

so | don't think the tinme el enent , theseven days’ is too much
at all. | think that is a good | eeway there for Tthemto be able

to get all of that done. There is a si mple way to avoid bein
arrested  or having the problemthat this particular |aw woul

put into effect, a very sinple way. You just si ly d not
drink, you don't take drugs, and if you do, you nJ)on't i ve.
Thank you.

SPEAKER BARRETT: Thank you. Senator Lamb.

SENATOR LAMB: Yes, Nr. President, and menbers, | ri se to
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support the bill but oppose this amendment. This amendnment guts
the bill. This is a cleverly designed anendnent whi ch woul d
make the bill wunconstitutional, if | am under standi ng the

anendment correctly, and that this would give the agency, the
Department of Notor Vehicles, the right to inpose crininal

penalties which is unconsti tutional .
t hose peopl e who oppose this bill of ki |TI ng t?1eJ %SH a method of

this gets on, the bill is just as good as dead becausa it is
unconstitutional . An agency cannot inmpose c¢rinminal penal ties.

And, also, | would like to express ny support for the bill

wi thout thi's anendment on there. It is. as some ot her eople
have said, Senator Haberman, Senator Warner, Senator CrosBy, we
could nit pick this to death, you know, but the basic
down-to-earth fact s whether or not you want to reduce drunk

driving. Do you want to reduce drunk driving? Doyou _want to
continue to |et people who should not be driving drive while
drunk? That is it. That is it in a nutshell, andwe can talk

about the rights of the driver, but that should cone second to
the rights of those people to I|ve that are going to be affected
by this drunkdriver. So | just urge you people to vote agai nst

t he anmendnent and then adopt the bill.

SPEAKER BARRETT: Thank you. Further discussion on the
amendnent' ?  Senator Rogers, would you care to discussthe
anendnent, followed by Senator Beyer.

SENATOR ROGERS:  ves, Nr. Speaker, and nembers, | reaIIy want to

address the bill, but in case | don't get a chance, e
anmendnment, also, and | haven't asked these parti cul ar p%op?

the two |adies that you just jntroduced, Nr. Speaker, one of
them |l ost a daught er or a sister. The dr| ver _Cont_i nued to drive
for seven months. | would truly hope that this bill would take
care of that possibility. | nean we have been nit picking, some
of the lawyers, Senator Haberman menti oned it, and Senator
Warner. I don't think we are taking the rights awayfrom
anyone. | mean, like Senator Crosby said, the |pplied consent
law still applies in this state, so | strongly would ask you to
def eat the amendment but support the bill.

SPEAKER BARRETT: Thank vyou. Senator Beyer, followed by
Senators Warner, Bernard-Stevens, and Langford.

SENATOR BEYER: Wel |, Nr. Speaker, and col |l eagues, | also would
oppose the amendment. Like Senator Lanb says, it does gut the
bill. I guess sonme of the senators arguing for the arrendrrent
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and maybe against the bill are stating that we are takmg away
rights from.these people. s not a.right, it is a
privilege. It is sonething that |s aI?ogether dlfferent than g4
lot of our other rights,and | think that is what you have to
| ook at . If it is going...if you want to oppose i

phi l osophically, | guess you are going to oppose it, buP I think
you want to |ook on the fact that maybe the next time the drunk
driver out there hits your famly or sonebody involved with your

fam ly and everything, | think probably you would ook at it jp
a different aspect. So | would oppose the amendment and still
support the bill. Thank you.

SPEAKER BARRETT: Thank you. Senator Warner.

SENATOR WARNER: Well, Nr. President, | pushed ny button when
heard the amendment, ajthough | haven't seen it, but | would
just re-echo what | heard Senator Lanb indicate, if as n
amendment was explained is what it does, | rather suspect that
is exactly what it does is gut the bill, and | would hope we
turn it down.

SPEAKER BARRETT: Thankyou. Senator Bernard-Stevens.

SENATOR BERNARD-STEVENS: Thank you, Nr. Sp eaker and members of
the body. | hope the body doesn't take ny comments i
i nproper way than what they are being offered for. | cert
want to do everything that | can to get drunken drivers of
road. I remenber an incidence that happened in my dist t
about a year ago where a friend of mne's wife was killed by a
drunken driver who was in his fourth drunken qrjving accident.

n the
ainl
#'ine
ric

And | t hink al most everyone in the body can have sone type of
personal experience dealing with drunken driving. So if there
is anyone in the body, | will rephrase that, | don't thl nk there
is anyone in the body who woul dn't do anyth| ng that they coul d,
if it is areasonable thing, to stop drunken driving

convi nced of t hat and | certainly amone of the nenbers of tWe
body that would be in that category. | only bring out some
thoughts for people to think about on such bills,” andl very
wel | may be supportive of the bill. But some things | want us
to think about, | hear Senator Crosby and other people in very

good faith and with very |arge doses of sincerity say that we
need to do everything possible, and | understand that, but let' s
go ahead then and go into another area that all of us want to do

sonmething, |et’ go into drug abuse. Are we, as abody, then
willing to say, on rights of the abuse, gre we W|II|ng to say
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let s go ahead and allowillegalsearch and seizures, because
let's do anything we can, even if it neans stepping on sone of
the rights of those few? Let's be concerned about the vijctim
let's "be concerned about the youth of our counttry, let's go
ahead and do away with illegal search and seizure so that they
can do it illegally so we can get the evidence,sowe can put
these people behind bars. Do we want to do that? Andl don't
thi nk menbers in the body are vviIIing to do that, but if you say
that, no, | wouldn't be willing to do that, what you are saying
is that you are willing to protect the rights even of those

may be guilty because there are rights that we all nusttry to
save for all people, because sonmeone who is not guilty could pg
viol ated. Senat or Sam Ervin, one of the old chanpions of the
Legislature...of the | egislative system senator from North

Carolina in the United States Senate said to me one day, he
said, one thing you need to renenber, son, and that is sometines

you have to let a few of the people get awayi n order to
maintain the |iberties andrights of the mgjority. He says it
is a sad fact, but to nmintain our liberties and rights, you

have to be willing to do that. Andthen we have LB 799, a bil |
that everyone wants to support including nyself because we \yant

to do sonething for drunken drivers, we want to get themall off

the road. But how far are we goingto go, andwhatdo we
justify that? These are just questions | think the body needs
to think about at sonme point. | also want to bring out another
particular view. Sometinmes | get the feeling that if e don' t
do this particular bill, then we are not going to do anything at
all. There is no other thing to do, and that is not true.
There are lots of avenues available to tphe Legi sl ature. or
exanple, thereis a bill in Judiciary Conmttee now that talllied
about the DW. It is a bill that | introduced ¢ g try to get
drunken drivers off {he road. It woul dcreate a whol e new
statute so you woul d have vehicul ar assault because now you have
an area, if this bill wouldn't pass, now you have an area, right
now, today, where if |I'ma drunken driver and | am jpvolved in
an accident and someonejs killed, | could be charged with

vehi cul ar homicide or possibly assault, if | have a very strange
case and an aggressive prosecutor Sepator Kristensen was
pointing out to me before, but in npst cases, you are just going
to get vehicular homicide if the person dies.

SPEAKER BARRETT: One m nute.

SENATOR BERNARD-STEVENS: | f the person doesn't die and they are
severely harmed for life, severely disabled for life, maybethe
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whol e fanily is severely disabl ed, we, in this body, can only go
DW, that is it. But we can, as a body, rewrite andcreate
anot her tier, vehicular assault with a Cl ass |er|ony or
whatever we want to do. There are things we can do. So | would
hate people voting on a bill thinking that this is one thing we
can do and this is all. There areother things that we can (o
and what the body needs to look at, | think, is this the ohe
thing we really need to do? |s this something that overall
bal ances what we want to acconplish'? and | just have some real
phi | osophical questions with it. On the one side | want to do
everything to get these people off the road because the next
person that dies could be ny son. nthe other hand, we have
certain rights and principles that we have to bal ance, gndthese
are not easy questions.

SPEAKER BARRETT: Time.

SENATOR BERNARD-STEVENS: And | thank the body

g for their
attention.

S PEAKER BARRETT: Senator Langford.
SENATOR LANGFORD:  Nr. President, | call the question.

SPEAKER BARRETT: Senator Langford noves the previous question.

Do | see five hands? | do. Shall debate now cease? Al in
favor vote aye, opposed nay. Record, please.

CLERK: 26 ayes, 0 nays to cease debate, Nr. President.
SPEAKER BARRETT: Debate ceases. Senat or Li ndsay to cl ose.

SENATOR LINDSAY: ~ Thank you, Nr. President, and colleagues.

This amendment is not %m ng to go. | think we all knowthat.

That is not the point of the amendment. | think Senator Lanmb
said the intent is to gut the bill. That is not the intent
because the amendment is not going to go. We know that . The
Intent Is urely to slow us down, hopefully make us think a
little bit about at we are doing. \Wat we are doi ng is we are
starting that slow process of crunbling away our ages-old theory

of innocent until proven guilty. And while we don't think it is
that big a deal, Senator Warner referred to it as

S 95 a Ip_rivileg_e.
Vell, there are cases that have held that it is a little bit
nore than a privilege, in fact that there is a liberty terest
init, that there has to be something a little bit rmretshan
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arbitrary action by the state to take it. But, regardless, it
is that chipping away that we are starting at now that just
because you are stopped you are going to | ose your license,

you can say it is because yourefuse to submt, you can say I

i s because you chose to drink, but that is not the (¢gase. You
can be stopped for DW without having had a drink ever iryour

life, because when you are stopped, the police officer doesn' t
know where youhavebeen or know whatyou have had to drink or
tested what was in your glass.  The police officer just stops

you for some reason and a lot of tines those reasons nay not be
Justified. They may not ampunt to probable cause, andyet what
we are going to allowis a person's driver's license be taken
away. And in a case, for exanple, of a trucker, we are taking
away their livelihood on a case that ultimtely may get thrown
out . Not t hrown outfor technical reasons or anything like

that, but get thrown out simply because the evidence isn' t
there. We are putting the burden now onto the citizen to prove

that | have the right to keep nmy |license because sone police
officer said | didn't take a test. Rat her than making the
Director of Motor Vehicles,making the State of Nebraska prove
that sonebody has violated a law, we are saying, citizens, now
you have tn proveyou are innocent. Now you haveto proveyou

conplied with the law. | don't think that "is a good policy,
constitutional or unconstitutional. It is just sinply not good
policy. I can't remenber who it was that oncCe said that we ~4.¢

not going to lose our rights in a revo' ution. \Wearenot going
to |lose our rights fromone fell swoop. Qur rights are going to
be lost inch by inch, going to be crunbled away. Our country
couldn't stand for people to take away our rights all at one
tine. They will be tak_en away |jtt le by little by |ittle.
Senat or Haberman tal ked in support of this bill and agai nst the
amendnent, yet the other day we heard himtalking so yehemently
agai nst gun control. But think about it, what is the next step?
Is the next step that anytinme a crinme is comntteg With a gun,
do we take the gun away now for a period until you can prove i,
t he governnment that you should be entitled to have it back.
What about other crines with cars? Dowe take the car wa
until you can proveto the governnent that you are entitleé‘tg
have your car back'? What about any crine you can think of? Do
we start taking away rights or privileges or whatever until we
can prove that we are fit and conpetent to handle those rights
or handl e those privileges? |don't think it is goodpolicy. |

don't think this bill should go. | don't think the anendnent is
going to go, but | hope we will talk, we will sit down and think
about what we are doing. | wjthdraw the anmendnent.
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SPEAKER BARRETT: Thank you. It is wthdrawn. M . C]erk, an
amendment.

CLERK: M . President, Senator Bernard-Stevens g,d move to
amend the bill. (See FA378 on page 989 of the Legislative

Journal.)
SPEAKER BARRETT: Senator Bernard-Stevens, please.

SENATOR BERNARD-STEVENS:  Thank you, Mr. President, and members
of the body. Senator Beyer, | think the amendnent iIs one that
you might be able to agree to. | amnot sure but | will try o
explainit. It is one that | just wote up here so there is no
a copy of it, sol will do the best | can. one of the thin
that would help me neasurably to support a bill that in ny hea
I want to support as nuch as possible is the gpendment that |
have pending. And, quite honestly, | haven't had a lot of tinme

to evaluate the pros and cons. |t pmay be an amendnment that the
menbers of the body will discuss and will say,ng no. that is

not a good thing, and that is fine. Byt | think we, at least
need to discuss the jdea, and that is asfollowng My
amendnment woul d basically say and does say that irregardl ess
what the Departnment ef Mdtor Vehicles does in its decisionson
t he suspension of the license, that if there is a case pendi ng,
if there is a case pending, that such actions will not apply
until after the case has been decided, or, in other words, until
we know whether the defendant is innocent and/or guilty. |t tphe
case finds the defendant acquitted or the case is dropped or.
guess those would be the two, if its case was dropped, such
actions of the agency shall not apply. |fin the casethat it
is found guilty, then, obviously, h ion f

woul d applgy. A¥1d | guess what Iy arsnutcry?ﬁé ?osget Oarobl}]] ig%eh%%y
of the person who is found innocent and yet has been puni shed

t
S
t

before that decision has been rendered down. |pn other words, he
has to prove the innocence because we have shown him guilty
before the facts are before the jury. d I t t

woul d basically say that the Departnment o thaorSOVethl grsr?nld][mna

particular case that they have js going to court, they could
make their decision to suspend the licéense for one year or three

years or five years, depending upon where we are in that cvcle
of LB 799, but the actual revocation of that |icense cannot tyake
place until after the decision of the courts. Andl thought
that anmendment, at l|east, should be offered sowe could have
sonme di scussion on that purpose, pno matter what the body does is
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fine, but I think we need to at |east have thatconcept before
us. Thankyou.

SPEAKER BARRETT: Di scussion on the anendnment offered by Senator
Bernard-Stevens. Senat or Haberman, Senator Nel son, npext.

SENATOR HABERMAN: M. President, and menbers of the body, the
remark was nmade and the senator indicated that naybe this jgn't

the bill, possibly this isn't the nethod we should take. we
shoul d take nore time, |ook at other legislation. wsi|, | would
like to tell the body that you have to start somewhere. You

have to start somewhere,and then you build on that one little
item such as 799. When you start to build a house, you start on

t he foundation, and then you add to the house. So 799 is a
start. Now as far as the amendment is concerned, whatwe are
tal king about is if soneone refuses to take a test, if they
refuse to take a test, well, it doesn't take a very intelligent
person to refuse to take a test, and if they refuse to take the
test, there nust be a goodreason. Possi bly, they know t hat
they are under the influence, sothey are going to refuse to
take the test. Now we are supposed to wait until we have a
trial on the issue of whether they refuse to take the test.
Well, folks, they either refused to take it or they didn' t
refuse to take it. The |aw officer would ave not taken t
action he gets to take underneath this Peglslation un?ess qeﬁe
person refuses. | can't understand why the big hang-up. Are

you trying to indicatethat the |aw officer is going to go
around and everybody they stop say you refused to take the test,
boom, you are on probation? You know better than that. e have
better law officers than that. So, really, | can't see the
badgering of this bill. | really can' t. I’ don't understand it.
And the fact that you have to have sonmet hi ng so sone pe0p|e can
get away, that is not very good, fellow senators, s5the person

who gets away can kill somebody, and the person that they kill,
they can't get away. They are dead. SO | ask you to
support...to oppose the amendnent, support the bill. Thank you,

Mr. President.

SPEAKER BARRETT: Thank you. Senator Nelson, followed by
Senators Warner and Hal | .

SENATOR NELSON: Mr. Speaker, and menmbers of the body, | have no
qualms with basically behind the bill, or the idea of the bpill

or anything else,or if anyone is killed or hurt, 5n4so0 on [
do have to relate an incidence that happened in nmy own fam l y
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years ago, and | can't forget this. When you tal k of Iaw
of ficers and someone bei ng accused at the time and so on,

this case, it's usually refuse the test, it seens to ne I|Qe it
shoul d be cold bl ack and white, but many, many years ago mny
mot her was driving down South Locust Stteet, a very, very windy
night. | guess as the good Lord happened, | was goi ng up and
she was com ng hone fromwork at the hospital, gnd she had sat
there, she said, it seemed to her like five minutes with her
turn signal on waiting to nmake a left hand turn. || about a
guarter of a mile south fromher a kid and his wife drivi nE a
too fast, and she had sat there for sonetime waiting to make %g
I eft hand turn on traffic, and she nmade the turn and he was
coming with such force and speed that he clipped her bunper, and
just luckily enough | stopped, and | just happened to reallize
that it was my mot her sittingthere, g an yhow, he told the
| aw of fi cer that she didn't have her turn signals on and so

and the first thing | got there, | said, well, Mom did you have
your turn signals on. And she said, well, yes, | did. | think
| sat here five minutes with themon, gnd in the meantime, the
officer had written her out a ticketfor inproper turn and I
don't knowwhat else, and, honestly, he scared the poor old |ady
so that if had told her she was dead drunk, she would have
probably signed it and said yes. He just petrified her at the
tinme, and as | said, the good Lord took care us, tha |  came
along at that time. So | went back to the kid i'n the car and
said, did you see her turn lights on, gnd he said she didn't
have them on. And his wife said, yes, shedid, shehad themon
for sonetime sitting there. go then | turned to the officer and
I asked him his badge nunber, and| said, Whydld you say that
and why did you put that down on the papers. And he said that
is what | was told. | said, in other words, you didn't do your
job for checking out whet her she had them on or anyt hi ng el se,
you just took the statement fromthe kid that \as driving the
car, and he said, yes. He says | put down what | was told, and
ny coments to him” and | never forgot it, any darn foo*

tell you anything and you would put it down as justi |abe I'n
the court of law, and | ook what you woul d have done to her if
hadn't of accidentally cone along. And that incidence, and so
when you tal k about charging soneone, and we learn in Judici ary
there is a difference in tests and some are reliable. Tpis
seems like a cut and dried case to me but | just \ant to tell
you that all law officers and so on sometinmes are not as
conscientious as the other, agnd| don't know as we based on
those rare incidences that we should protect the peopl e that are
drunk and driving, but had | not come along, ny nother woul d
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have real |y been charged for sonething that she was absolutely
innocent of. So | keep thinking of that in ny mnd.

SPEAKER BARRETT: Senator Warner, please.

SENATOR WARNER: M . President, and nenbers of the Legislature,
I"d rise to oppose the amendnent at least as It a5 described.
As | understand it, the process would go ahead unless there was
a case filed and, obviously, ora case pending, rather, Pnp
obviously, all you would have to do is atever it cost to file
a case, $14 or 16, it would be just the same as have no w  at
all because everybody would find sone | awyer that would ?I le a
case for whatever the fee is, and then it becomes pending, and
then you ask for a continuation for the next five years, or
however long they do it. It is another process, cbviously, to
make an act ineffective and for no purpose. | hope the
anmendnment woul d be wi t hdrawn.

SPEAKER BARRETT: Thankyou. Senator Hall, followed by Senator
Beyer.

SENATOR HALL: Thank you, M. President yand members. Senator
Beyer, would you yield to a question.

SPEAKER BARRETT: Senator Beyer, please.

SENATOR HALL: Senator Beyer, the i ssue, there have been
nunmber of issues that have been raised, | think legitimtely ali”1
of them, at | east the ones that | have | have tried to raise
legitimately about the inpact the bill would have. \would you be
willing to sit down, because | have no intention of drafti'ng any
amendnents that | don't have tine to sit down 51q run through
the bill and make sure they are properly put together, but P (90
\Nantto t ake a | ook at sone o]‘ the provisions of the b|||’
specifically, that time frane issue, so that an individual woul d
not, and which | see Senator Bernard-Stevens attenpting to do
through his amendment, would not, basically, be found guilty
wi thout ever having a decision come down, that being one of
them a coml e of other areas that, you know, | have raised with
regard to at constitutes | think a very substantial change

our DW  process, would you be willing to sit down between now
and Select File and go through that? | mean we may have to
agree to disagree but | would, | dop't want to waste any mor
of the body's tine and | don't surely have the anmendnents ?Ihat (?
think are proper drafted at this point, and | would just like
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to, you know, ask if you would be willing to tal k about some of
th se issues between now and Sel ect File?

SENATOR BEYER: | f we advance the bill?
SENATOR HALL: Correct, correct.

SENATOR BEYER: Well, as | told you before, there is one area
that we know we have to make a change and, you know, | would pe
willing to | ook at any other of theareas of sone points that
have been raised, but also the fact that, you know, we still
have. ..l think sonething has to be done and |I think that is kind
of in agreement with about everybody. Youknow you don't always
get everything right the first time. W tried and that is what
we are working at, ‘but, yes, we could | ook at that.

SENATOR HALL: Okay, | appreciate that because | clearly do ot
support the concept that the bill purports, the change, but |
al so know when the trainis on the track, and if the {rack
happens to be headed south instead of north, you had better get
out of the way, and today is one of those days | amgoing to get
out of the way. But that is only so that | can | ye to fight
anot her day, and that will be Select File. | intend to sit down
with Senator Beyer and his st aff, and go over, Senator Lamb and
the Transportation staff, and look at some amendnents that

hopefully will correct some of these problems. | npyself, may
never support the concept because of what see as an
admini strative function that clearly belongs i'n the courts. pg;
with that, | appreciateSenator Beyer's willingness to work on
this and | also appreciate Senator Bernard-Stevens' iiemt to
clarify the | anguage in the bill but I think it is onenphat I's

going to have to take sonme tinme to sit down and | ook at the bill
as it already has been amended a couple of times through the
comm ttee amendments and the Lindsay-Hartnett anendnent in a
white copy so that we know what We are dealing with. Wth that,
thank you very nuch, Nr. President.

SPEAKER BARRETT: Thankyou. Senator Beyer, would you care to
di scuss the amendnent ?
SENATOR BEYER: VWll, | would stand and oppose the anmendnent.

In talking with Senator Bernard-Stevens, pasically, that goes
back to the status duo that we are in already. |t doesn't gut
the bill but it doesn't do anything to the bill because that is,
basically, the process that is inprocess now. A |ot of it goes
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to the fact that those that have sone nobney can forestall things
and make it...stretch it out quite awhile. '
have the noney, they go to courtqand it is adj Ud-ll—r(]:% %éha; dg(r)\oﬁ]
as they can get into court. There are some of those that wll
get an attorney that will carry it on and on, so they would keep
their license for that time and would still be out there
driving. Granted, | also understand that this is not going to
take all of themoff the street, even if they do | ose their
license. They are still going to be out there and drive, but if
there are sone areas, if we could.  jf Senator Bernard- Stevens,
when he gets up here, and he has di sappeared now, woul d withdraw
hi s amendnent and we could go ahead and nove the ) lowill
work with both himand Senator Hall and see if we corfre up with
some consensus. If we don' t, | guess we will fight it out
another day.

SPEAKER BARRETT: Senator Lamb.

SENATOR LANMB: Wel | , Nr. Presi dent, and n‘en‘bersl | was hop| ng
Senat or Bernard-Stevens would withdraw his amendnent by this
time but I think it is worse than Senator Beyer has indicated,
because as | understand the anendnent, it would do away with the
admini strative revocation of |icense that we have now. So we

would, in effect, be going backward.  Wewould be going

backward, and as Senator rner mentioned i i
L et I d hrow t
conpletely into the court system which nmeans \é?avay a%ter de' ay
after delay, and so | strongly recomend that this amendnent by
Senat or Bernard- Stevens be rejected.

SPEAKER BARRETT: Senator Langford, please. sepator Langford,
on the amendnent.

SENATOR LANGFORD: Cal |l the question.

SPEAKER BARRETT: That won't be necessary. | believe Senator
Bernard-Stevens  is the only other light on. wouldyou care to
cl ose, Senator, on your amendnent.

SENATOR BERNARD-STEVENS: Thank you. Senator Lanb, | coul d have
gotten to the point of trying to withdraw it except | can't get
the floor because everyone wanted to speak, and that is how it
goes. So, we will start fromthere. | amgoing to at the end

of this closing withdraw the amendment sinply because | am
convinced now, tal king to nenbers of the body, ma t he body yet
does not understand what nmy amendnent is trying to do, gng that
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Senator Hall had a good suggestion that naybe a group of us can
get together and try to hanmer this out. Byt | want to tryv to
clarify something for the body before we get off of this and .
go onto ot herissues so that we can maybe have a m nd-set when
we get back to it on Select File, and that i's, nunber one,
talking to the prosecuting attorneys that are here within trhe
body, they are going to tell you that one out of 20, se
me, about one out of 20 or one out of 30 or one out of 18 of( Lh
cases they have had of DW actually go to court, actually go to
court. So for people who stand on the body and say this
amendnment guts the bill and is status guo is nonsense, ecause
if it is one out of 20, 19 of those people \who do not go to
court will have their license revoked for oneyear by 799
through the exact procedure that Senator Beyer has. Ore of
those 20 is saying | think | have gotten a raw deal, | am
challenging this, not in the petition process of DNV, but in the
court system And it is that one individual or two that | am
saying we should at least wait until thecourt deci des whet her
they are guilty or not before we, as a state, decide they are
guilty before that tine. Senator Warner says if there is a good

attorney that the attorney wi|l let his client know that,
listen, if you want to keep your Ilicense for another ihree
months, we will go ahead and file in court pecause

Ber nar d- St evens says by his amendment that if there jg g case
pending, then they can't do anything to you through DNV. Think
about that people. The only person who is going to file agai nst

me if | ama drunken driver is the county attorney, gndhe s
going to file charges if he thinks he can get me. |f | am
guilty and he has a case, he will file. I, if I go to an
attorney, | ~am not going to file a case against nyself. |
doesn’ t happen that way and it's not going to happen that way .
So it' clear to ne that we' re not really clear on what weTe

trying to do on this amendrment and | will withdraw it as soon as
I''mfinished here, not because it's a bad anmendnent, but | think
ve' re really confused on where we' re going and | think e need
to set down with Senator Beyer and get these things WDI’KV d out.
But before | withdraw it | do want to enphasize tnhe fact that
you need to go and check wi thyour county attorneys and people
and say, how many DWs actually go into the court systenf d
if it is one out of 20 or one out of 10 or one out of 15, tﬂen
what we're saying is, Senator Beyer's bill of 799 will cover
each and everyone of those cases that are not going to court,
the 19 of the 20, and the Bernard-Stevens amendnent will prot ect
the one person who is going to court who is saying, | think I' ve
been unjustly accused and it seens ludicrous for ;he state to
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?ive to a departnent the right to punish before the courts have
ound themguilty. And with that explanation, |' Ilwithdraw the
amendment to have further discussions with Senator Beyer. Thank
'you.

SPEAKER BARRETT: It is withdrawn. Back to the advancenent of
799. |s there discussion? Senator Lindsay.

SENATOR LI NDSAY: Thank ¥/ou,Nr._President. |...m mind is
working with all sorts of funny little amendnents to put on, but
I'm  not going to offer' themin light of Senator Hall's comments
and di scussion with Senator Beyer about attenpts 5 \work this

out, and it may not be able to be worked out, but it'swort a
shot | guess. | do have a problemw th the concept. | can't

vote for the bill at this tine. | may never be able to vote for

the bill, but again, | would just stress before we go to a vote
to ask you to think about what you' re doing snd make sure we
understand what we're doing. If we think it's good policy to
abrogate the presunption of innocence, then go ghead and vote
for thet bti_|||- I f wel'fhirl[k v&/e Should still stick with the

i nnocent unti roven gui st andard, i

bl T hink that s what it comes dona™ty%en PGIGRS! they
be taking away a privilege instead of taking g4 ay. a right or

taking away a license instead of putting sornabo\gy in jail | we' re

still talking about that presunption that we have based our

entire government upon for the past 200 years. |et's not take a
step away fromit. Let's vote against the bill.

SPEAKER BARRETT:  Thank you. Ot her discussion? geein none,
Senat or Beyer, would you care to nmake a cl osing stateman?’?

SENATOR BEYER: Well , Nr. Speaker and col |l eagues, | think the
discussion today has been good. Been a lot of points prought
out on both sides. Hopefully, you will look at ny side of Phe
bill and agree with it, but also by the same token,” | know iphat
I egislation is an act of conpromise and | amwilling to work
wi th Senator Bernard-Stevens and then Senator Hall ;h4 Ssenator
Lindsay if he wants to get involved to seeif w can work out
the areas in disagreenent. Hopefully, we me up = Wi

can co th

sonet hi ng because, basically, the thing | think that all of them
have stated is we need to get the drunk driver off the road.
It's just that the process that we arrive at to do that, nd |
know that...l agree, 799 is a tough approach but drunk dA"\Ai ng

is a very serious crime and, you know, if you go Fo t hat fa(i<t
I r

that we have to do something and what it is we w try to wo
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out over the period of tine, we will not push it on Select File,
let's see what we can do and, hoPefuIIy, we can conme out with
sonmething that will be agreeable; it not, | guess we' || battle
it out when we get to Select File. Wth that, | would urge your
advancenent of the bill.

SPEAKER BARRETT: Thankyou. The question is the advancement of

LB 799 to EE RInitial. Al in favor vote aye, opposed na
Have you all voted'? Record, please. Y PP v

CLERK: 29 eyes, 2 nays, Mr. President, on the advancement of
799.

SPEAKER BARRETT: LB 799 is advanced. Do you have any matters
for the record'?

CLERK: Not at this time, M. President.
SPEAKER BARRETT: Thankyou. Proceeding then to LB 571.

CLERK: 571 of fered by Senators Hefner, Korshoj and Dierks.

(Read title.) The bill was introduced on January 1S,
M. President, referred to the Judiciary Comittee for public
hearing. The bill was advanced to General File. | pave

conmi ttee anmendnents pending by the Judiciary Conmittee.

SPEAKER BARRETT: Senator McFarland, are you handling the
conmi ttee anendnents on the bill?

SENATOR McFARLAND:  Yes, | am, Mr. Speaker,
SPEAKER BARRETT: Proceed.

SENATOR McFARLAND: Thank you. LB571 is a bill dealing with
steroids and the abuse that has gone on with the use of steroids

by high school students, college students and so on. The
original bill providedfor a Cass |V penalty for prescribing,
ossessing, administering or delivering steroids for
ody-building purposes.  The amendment is for the conmttee

amendnents is quite extensive. |t really strikes the ori gi nal

sections and, basically, what it does is several things. oOne
it renoves growth hormones fromthe bill itself. It mandat es

Department of Health create an education program concerni ng
steroid use and it |essens the penalties for persons nder 18

and allows educational jnpstitutions to admnistratively
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SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: Welcome to the George W. Norris Legislative
Chamber and this the 36th day in the life of the Second Session
of the Ninety-first Legislature. Our Chaplain of the day,

Pastor Scott Pixler, Campus Minister of the Independent
Christian Churches at the University of Nebraska, Lincoln.
Pastor Pixler.

PASTOR PIXLER: (Prayer offered.)

SPEAKER BARRETT: Thank you, Pastor Pixler. We are pleased to
have you with us. Roll call.

SENATOR WEIHING PRESIDING
SENATOR GOODRICH: Mr. President,

SENATOR WEIHING: Record, Mr. Clerk. Senator Goodrich, are you
requesting the attention of the Chair?

SENATOR GOODRICH: I sure am. I fully realize the Chair hasn't
made any rulings yet, but we want to challenge the Chair anyhow.
This is pick on John day.

SENATOR WEIHING: And what do you challenge the Chair on?

SENATOR GOODRICH: We haven't figured that out yet. We are just
going to challenge the Chair anyhow.

SENATOR WEIHING: I move that you are out of order, Senator
Goodrich.

SENATOR GOODRICH: Okay.

SENATOR WEIHING: Are there any corrections to the Journal?
CLERK: Mr. President, I have no corrections this morning.
SENATOR WEIHING: Any messages, reports, announcements?

CLERK: Mr. President, your committee on Enrollment and Review
respectfully reports they have carefully examined and reviewed

LB 260 and recommend that same be placed on Select File, LB 260A
Select File, and LB 799 Select File, those all signed by Senator
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have sonething for the record, please?

CLERK: Mr. President, | do. Amendments to be printed to
LB 1146 by Senator Lynch; Senator Warner to LB 1059; Senator
Lindsay ‘to LB 799] genator Wesely and Senator Lanb to LB 678;

and Senator Smith to | B 1031. (See pages 1185-95 of the
Legi elative Journal. )

A new resolution, M. President. (Read brief summary of LR 269.
See page 1184 of the Legislative Journal.)

New A bill, 1063A, by Senator Croshy. Read LB 1063A by title
for the first time. See page 1184 of the (Legai slative JO)l/,II’nIEH )
That's all that | have, Nr. President. )

EFI;EQP;I(ESR BARRETT: Thank you. Proceeding then to CGeneral File,

CLERK: LB 226, Nr. President, was a bill introduced by Senator
NcFarland. (Read title.) The bill was introduced on January 9,
M. President, referred to the Education Conmittee. The bill

was advanced to Ceneral File. I do have Education Committee
amendnent s pendi ng: (Standing Comnittee amendnents appear on
page 950 of the Journal for the Thirty-Eighth Day, First
Session, 1989.)

SPEAKER BARRETT: Senator W them please, for the conmttee

amendments.

SENATOR WITHEN: Let ne get this straight, we are still in
session, is that correct?” |s that what's going on here. Excuse

me, | was tied up with the other bill,and Iet me do a little

quick scattering. Yes, Senator Bernard-Stevens saijd | should

just say they're technical xn nature, pleaso go aheadand
support them ay, here we go, here we go. B 226is a bill

brought to us by Senator NcFarland dealing with a Unicaneral

Scholars Academy. ~ |ts purpose of it is to promote gifted
students, give gifted students in our state a greater degree of

enriched experience during the sumer ppnths. The committee
anendnents will require that teachers serve on the advisory

conmittee, be certified in teaching the gifted, require. the
parent on the advisory commttee to be the parentof a gifted
student, changes the date for reappointnent of advisory
conmmittee members from July 1 to October 1, deletes the
provision that selection of students shall be based on
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and say, is this the direction we want to continue to go? anpqd]
think not. And | think the real reason, obvjously, for the
amendment that was filed today is to try to plead one nmore ime
that the Historical Society realize the damage that is being
done daily. And | understand the theory that gshort-term gai ns
sonetimes can be made and short-term battles and i nmediate

battles may be won, but you may |ose the war, I think all
sides need to | ook at that because in that particular scenario
no one w ns. But | would like to 31so throw out one other
t hi ng. I f the argunent is, as Senator Baack inplies and that |

think is correct as well about tne issue of state agency on the
lawsuit, and if the courts would rule that it is, infact, ot 4
state agency, ny, ny, doesn't that get interesting? | wonder if
we woul d even have a lawsuit filed on behal f of sone taxpayer or
sone entity saying that the state has illegally given taxpayers'
money, that we have taxed and given it to a private institution.
I think that's one of the reasons why we have LR IICA in front
of us, to allow permission for entities to do just that, because
it certainly is against the law now. And | hope the Hi storical

Soci ety understands that, that it's putting the statein a ver
difficult situation to the point that if they are not an agency,

then the fundi ng questi on becomes even nore of an issue and it' s

not even based upon B340 anymore, it's based on
constitutionally what can we do. And our hands will be...we' 11
have to play our cards and we' Il be forced to do {hat which . |
think the Historical Society would find very damaging and not in
its best interests. |f in fact, they rule it's a state agency,

I suspect next year when the biennial budget comes through,
there's going to be a great difficulty in the society being able
to get the funds that it needs. Andwe havea scenario that ijs
before us that could be solved so easily but we have a | ot of
pride and ego and we need to get those players ou and the
reasonable players in so that we can together nove forward.
And, with that, M. Speaker, | wi thdraw the anmendnent.

SPEAKER BARRETT: It is withdrawn. Have you matters for t he
record, Mr. Clerk?

CLERK: M. President, | do. | have anendnents to be printed by
Senator Beyer to LB 799; Senator MFarland to LR 239. A 8
M. President, | have amendnents from Senator Wthemto LB 1o§ !

(See pages 1371-73 of the Legislative Jcurnal.)

And, finally, M. President, a notion to reconsider the vote gp
the Kristensen amendnment that was taken earlier today. That's

11096



March 22, 1990 LB 551A, 799

However, in the first and beginning next year and the first part
of the year there is a $98,905 General Fund e¥penditure to
support the cost for developing the administration for this
vesponsibility, which will be recovered and returned to the
General Fund through the fee schedule as soon as those schedules
and those fees are established. I would move for the adoption
of this amendment to the A bill.

SENATOR LABEDZ: Any discussion c¢n the amendment? Senator
Lynch, there are no further lights, would you like to close?
Senator Lynch waives closing. All those in favor of the
amendment vote aye, opposed nay. Have you all voted? Record,
Mr. Clerk.

. CLERK: 26 ayes, O nays, Madam President, on adoption of Senator
Lynch's amendment to the bill.

SENATOR LABEDZ: Senator Lindsay.

SENATOR LINDSAY: Madam President, I move that LB 551A, as
amended, be advanced to E & R for engrossing.

SENATOR LABEDZ: You heard the motion. All those in favor say
aye. Opposed. It is advanced. Mr. Clerk, LB 799,

CLERK: Madam President, LB 799, I have E & R amendments pending
first of all, Senator.

SENATOR LABEDZ: Senator Lindsay.

SENATOR LINDSAY: Madam President, I move the adoption of the
E & R amendments to LB 799.

SENATOR LABEDZ: You heard the motion. All those in favor say
aye, opposed. They are adopted.

CLERK: Madam President, the first amendment I have to the bill,
Senator Beyer, Senator Lindsay, you passed yours over for the
time being, is that right? Senator Beyer, I now have your
amendment, Senator, and that is found on page 1371 of the
Journal.

SENATOR LABEDZ: Senator Beyer.

SENATOR BEYER: Madam Speaker and colleagues, when we discussed
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this bill on General File it was advanced to Select File. Tpere
was some di scussion that | would nmeet with the people angtry
and work out sone of the concerns they had. wedid address some
of those concerns. |' ve never heard back fromany of them yet,
so we did go ahead and draft up an amendment and filed it. \hat
t his amendment does, does three things. One of the things we
di scussed was that DW didn't think they could get +the hearin
held within the 30 days that's in the bill, so we went an
changed that, added the 10 days to makei t a 40 day request
which keeps us within line of what the federal says we have to
do. We changed the time period for revocation of the driver's
license on first offense fromone year down to six nonths. The
revocation period for refusal to take the test y(emains as one
year as is currently in the jnplied consent |aw. Then we
inserted | anguage to say that if a person has had his or her
l'icense revoked admi nistratively and subsequently is found
i nnocent by a court of law, the license will be restored by pmv
wi t hout paynent of the reinstatenent fee of $50. gowith that |
woul d urge your adoption of these amendments. Tphank you.

SENATOR LABEDZ: Mr. Clerk.

CLERK: Madam President, Senator Lindsay and Beyer would nove to
amend Senator Beyer'sanendnent. Senator, |' ve got AMB086 in

front of me. (Amendment appears on pages 1581-82 of the
Legi sl ative Journal .)

SENATOR LI NDSAY: | think for the record, | don't think Senator
Beyer is on that anmendnent.

CLERK: Okay.

SENATOR LI NDSAY: Unless he'd like to jump on now, that's...
Thank you, Madam President, penbers of the body,whatth is
amendment would do is to change the Bayer amendment would
acconplish sixitems. First, is that it would. ..if you recall,
l'et me bring you back up I guess 4 |jttle bit on_ the i1l
itself. The bill itself would suspend drivers' |icensesfrom
the time of the arrest regardless of whether 45 conviction has
occurred at the ti .. well, actually, a conviction would not have
occurred at that time. |It's an inmedi ate suspension of driver' s
i cense, or i mpoundment | should say, then an administrative
revocati on procedure following that. wWat this amendment  would
do is add to theBeyer anendnent so that it would strike the
provi sions regarding suspension of |icense for failing a
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prelimnary test. |'msure you're all aware that there are two
different types of tests that are given on a DW. Oneis a
hand-held, referred to, called an a|cosensorl Gphonetic) whi ch
just gives you three indications of a pass fallor a warning.
It's ared, green or yellow |jght. It would elimnate any
question as far as suspension for failing that particular test:
The second test that is given is the one that we generally hear
about and that is the Intoxilyser, if it's a breath test, 4 tphe

blood test or the wurine test. It would strike that, any
suspension for failing that prelimnary test. second, it would
strike that part of the bill which suspends the license for
failing that chemical test . @hat this would do is makes the
intent then to force that that test be taken. It would not
revoke the license for. . if sonebody goes along with what the
l'aw requires of them and that is to take that test. If it
results in a failure, then that should shift you ,ye to the
criminal system and let the criminal system handle t|:1e —ase as

we do V\nth, as we do r|ght now with DW's. What this woul d do
is it adds the incentive to take that breath test or that bl ood
test. Number three, back in 1987, Senator Lanb, Senator \yesel

and Senator Hall got together and were able to come up with a
conprom se on an admi nistrative revocation proceedi ng that woul d
require the Director of Mdtor Vehicles to dism ss admnistrative
proceedi ngs upon receipt of a certified copy of a guilty plea to

the underlying charge of drunk driving. This would reinstate
that conpronise and | think which would be good policy. In that
manner, if the courts have got the case, they've already

received a guilty plea. The court is required, it's a mandatory
suspensi on of ||Ce.nse on Conviption for either DWI or for
refusal to submit and under either case the court nmust suspend

the driver's Iicense._ S_o t hat suspension is already taken care
of through the crimnal systemand there is no need for the
adnini strative proceeding. They reach that conprom se and this
woul d reinstate that conprom se. Nunber four, it takes out that

part of the bill that prevents the court fromgranting a stay on
appeal. | think...l'"mnot sure that we can take that power away
from courts. I'm not sure if they wouldn't just stay the

enforcenment of the act if they couldn't stay that part of it. I
t hi nk they do have that inherently, courts have t hat aut hori ty

to grant stays pending appeal. Nunber five, it would require
the Director of Mtor Vehicles to have 4 hearing within 20 days

of the filing petition. Senator Beyer has expressed a concern

that there is a delay between the time that the |icense jg
revoked, or excuse ne, the tinme the stop is nade, the person is
charged with DW or with refusal. This would just require that
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the Director of Motor Vehicles have a hearing within 20 days of
the filing of the petition so it wouldn't extend that out for
months and months. And finally, number six, that it allows the
changes from 10 to 15 working days from the date of arrest to
file a petition appealing the matter to the Director of Motor
Vehicles. I would urge the adoption of the amendment. Would be
open for any question.

SENATOR LABEDZ: Senator Beyer.

SENATOR BEYER: Madam Speaker aud colleagues, a couple gquestions
of Senator Lindsay. Senator Lindsay, are these the amendments
that you originally filed as an amendment?

SENATOR LINDSAY: No, no.

SENATOR BEYER: We have not seen these amendments. You've stuck
them in and...

SENATOR LINDSAY: No, they are...
SENATOR BEYER: .. .nobody has seen them or...

SENATOR LIMDSAY: I have copies here. No, they have...I think
I'm being honest as far as what the effect is. I don't think 1
have hidden anything. I've got copies here, but, no, this was
not printed in the Journal so, no, you have not seen them.

SENATOR BEYER: Well, I think I would rise to opposa2 those
amendments at the present time. I just passed out a letter that
I had received from the Department of Transportation stating
that we are eligible to some funds if we pass the bill as is.
It says down there, as has been amended. Of course, this was
earlier. But there 1is available over 500,000 a year over a
five-year period that we would be eligible for, but Senator
Lindsay's amendments would take out that eligibility por=ion of
it for us, if I understand it rightly, because this has been
upheld that it is constitutional in other states. He is
basically saying it's suspect with the courts and that's been
proven wrong by the cases that have been held in other
jurisdictions so 1 would oppose it at this time. Thank you.

SENATOR LABEDZ: Senator Hall, on the amendment to LB 799.

SENATOR HALL: Thank you, Madam President, members, I rise to
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support Senator Lindsay's amendnent to LB 799. The...and gust

to clarify a littlebit, | t hi nk, Senator Beyer's opening
statement because | was one of the individuals who discussed
this bill on General File and as well as Senator Lindsay and

Senat or Wesely because 799 is a radical change from g proposal
that was passed, the inplied consent issue that we dealt with
just last year, and Senator Wesely and | along with others,
worked extremely hard on that . Wat 799 does is totally
restructure all of that and the single purpose for oin that

the single purpose for doing that because if you taerdgto Ered
Zwonechek, he will tell you that the Chang?e in the law is
wor ki ng extremely well and Senator Wesely will attest to that as
wel | . But the single purpose for changing the |law that we
currently have in place is what Senator Beyer continues to
reference is approximtely half a million dollars in federal
funds that are required to be used and solely used {5y g]cohol
and drug education. Now that is a very fine purpose, |adies and
entl emen, and I amone of the proponents of that here on the
| oor and when we deal with the budget year in and year nut, but
the fact of the matter is, is we have a systemthat currently is
working. It does not allow for the automatic revocation 4" ip
other words, guilty until proven innocent, which is what this
ball becomes. It says you' re guilty until you' reproven
i nnocent, not the other way around which tends to be the way
we' ve always treated any other” crinme. andbecause we don't have
an automatic revocation provision jin our law, Wwe are not

~ligible for these funds. Now, is there any guarantee that the
funds are going to conme down? | don't Kknow. Thev're there

right now and I...you know, thenore funds that arg avai | abl e
for this type of a purpose, the better, but at what cost  tg .us
as a state? | mean, at we are doing here is we are abdicating

our legislative authority to the federalgovernment in this
case, an agency of the government, the Departnent of Not or
Vehi cl es, who says that in order to be eligible for these types
of funds you have to have these certain laws in place. Ngowthat
happens fromtime to time, but in no case has it ever pgenp ut
into place, has pepartment of Transportation ever said or any
other agency that | can think of that you have to have a guilty
until proven innocent |awput in place in order to get funds.
And at that po nt in time, ladies and gentlenen, ihose dollars
that flow from the states to the federal government | think

become too expensive to accept and Senator Bever thinks
otherwise and that's really aFI that this boils 8%\/\/[’] to. \What
price are you willing to pay, how far are you willing to
bastardize  your systemin order to accept $500,000 in fegeral
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fu.nds’?. | don't t.hi nk. it'sworth it. | don't think you ghould
think it's worth it either. wat Senator Lindsay does is try to
bring back to the bill, if something is going to pass, and|' ve

got some anendnents up that all of them are legitimate and (g
with legitimte issues, it is not ny intent to badger the glﬂ
with frivolous amendnents, but there are issues in this
I egislation that need to be dealt with one gt a tinme. And |' ve
got three amendnments up there currently +that deal with those
when we get tothem because there is others, | think at |east
three other senators who have anendnents as well. This is a

serious piece of legislation. it is not just sonmething that.
SPEAKER BARRETT PRESIDING
SPEAKER BARRETT: One m nute.

SENATOR HALL: ...deals with drunk driving and meking it

tougher. It deals with a nunber of djfferent things not. the

| east of which is a current |aw that we have in statute that

wor ks and works extrenely well. VWhat Senator Lindsay does is
t_rly to retain rmuch of that current statute that Senator Beyer's
bi 'l would wipe out. There are a number of things and the Beyer
anendnment deals with sone of those, but to say that the people
that were interested in this did not get back to Senator Beyer
as he did in his opening, is not accurate. It is not accurate.
The accurate thing to say is that there was no way that these
two sides could agree on anything in |B799 and to be quite
honest with you, once we nmade the mmjor change that we did | ast

year in the inplied consent, noone thought, and you've got g
systemthat is working that Fred Zwonechek says is working, ipat

I think...

SPEAKER BARRETT: Time. Senator Beyer, on the anendnment to the
amendment.

SENATOR BEYER: Wel |, just a couple points, and Senator Hall
just said that Fred Zwonechek said that it is not working. |p
1988 there were 840 persons revoked, 78 reinstated. In '89 it
was conpletely reversed. There was 412 revoked and 574
reinstated, basicall.y because of that that they could go in 4uq
plead guilty and go ahead and get their license back. ggipe

inmplied consent and the bill as it is is not working. Butbased
on wl_wat Senat or Li ndsay is tryin% to do, he basically is
gutting the bill and putting it back to what we have right "now.

And, yes, we accept federal funds. W accept federal funds in
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about everything we do anynore, and it is a way to hel p prevent
it. Aft er all, basically, what we' re after is to get the drunk
driver off the road and prevent the deaths. |p the other, what

is it, 27 states that have got this lawin effect, that all
showed a reduction in drunk driving deaths and | think that that

means that it has been working and it will work here. I guess
here we' re arguing a livelihood for the defense attorneys. ~The

are unhappy with it and they don't |ike it because at t%e
present time some of themw |l g0 and ask for continuances and
everything and drag these out in courts for a long period of

time and | think that's the wong inpression that we need to
give to people. I think we need to get theminitially right
away and go ahead and let them go on through the court system at

that time. But all the statistics, administrative per se laws
do more than get us federal funds. The purpose of the bill is
to renove drunk drivi ng fromthe road and thi s has been done in

other states where the adninistrative |aw, per se |laws, have
been enacted. So | think that that is proof that it does do the
job and with that | would wurge your defeat of the Lindsay
amendments.

SPIEIAKER BARRETT: Thankyou. Senator Lanb, followed by Senator
Hall.

SENATOR LAMB: Yes, M. President and menbers, | rise to oppose
the anendment by Senator Lindsay and the question really is very
sinple. Isdriv_ir]gf aright or is it a privilege and nost. of us
believe it's a privilege which should be shared by all. people

and we should not be atrisk because we have drunk drivers on
the road. And Senator Lindsay and Senator Hall don't agree, gnq
they would relax the restrictions we have at this poin=.- |

don't think that's what this Legislature wants to do. | don't
think that's what the people of the State of pNgprask want to
do. | thi nk we shoul d adopt Senator Beyer's anmendnent wi thout

further amendnent and go on from here trying to protect the
citizens of the state fromdrunk drivers.

SPEAKER BARRETT: Senator Ha | .

SENATOR HALL: Thank you, M. President y membersi againy | rise
in support of Senator Lindsay's anendment g the bill. And

probably the best argument for supporting Senator Lindsay's
amendnment and opposing 799 in even the amended version which ~;

a better version but it clearly is still _a poor piece of
legislation in ny mnd, is exactly what Senator Beyer just said.

11769



March 22, 1990 LB 799

The statistics that he gave you were that in 1988 there were
approximately 80 |icenses that were revoked, 80. |pn 1989 there
were 500 plus guilty pleas. In other words, those people
pl eaded guilty. Now, once they pleaded guilty to the crine and
you take those individuals, you put that on the record, they go
to court, they serve whatever time or give them whatever
penal ty, whatever fine that the court deternines is gppropriate
based on the | aw, what nmore do you want? \wat nore do you want?
What Senator Beyer wants to do is, he said, get those diunks off
the road, and that is npot...and then Senator Lanb says that
that's not sonething that I want to do. That's not true, that' s
not true. And if you can prove. sSenator Beyer says that there
has been a reduction in deaths in s<r. of these 29 states that
use this law currently, when | would argue in the State of
Nebraska from '88 to '89 there has been a reduction as well and
we're |ooking those numbers up rjght now, since the implied
consent law was put jnto place. What ou want ,what the
argument was all the tinme is these people don't ever plea. We
want to get it on therecord, we want themto plead gujlty and
that's exactly what we did with that |aw when we passed it. We
got those people on record, we got themto plead guilty. we got

them into treatnent programs, we got the points taken off their
license. We put stifrer penalties’in place for those folks o

were not just first offenders, but second and third. We have
sone of the toughest drunk driving laws for puyitiple of fenders
in the country in this state. We have a good systemthat is in
place. What Senator Beyer will do through the passage g 799

outside of pick up $500,000, | think is throw the systeminto

havoc. When he says that it is something that the defense
attorneys don't want, |adies and Ig_entlernen, this I( e of
| egi sl ati on nakes defense attorneys salivate at the poc gpbook.

This is exactly the kind of thing that is going tothrow these
cases which currently are being pleaded, they are currently just
taking their medicine. They are pleading g~ 'Ity, they are being
found guilty. It's running through the system The difference,
as Senator Beyer pointed out, wasunder 100 to over 500 guilty
pleas in one year's time because of that change in [aw pgyt
what you' Il do is when you pass the Beyer legislation, 4jthough
it sounds great and we' re going to get those drunks off t%e
road, you are going to see every single one, pot every single,
but virtually every single one of these cases appeal.” Theyare
going to tie up the court systemlike nothing has ever iig it
up before. That i splain and sinple what is going to ﬁappen
with the passage of this lawif it should take place ithout
some type of change, and the Lindsay anendnent is the first good

11770



March 22, 1990 LB 799

change to be proposed because it is the first one in line. |

is clearlyjust not true that this is going to have any ki nd of
i npact, but a very good nonetary one on what tpne defense
attorneys say about the drunk driving | aws because this will

throw a monkey wrench into a systemthat, through Senator

Beyer own adm ssion, has quintupled the number of guilty pleas
in the |last two years since the passage of that law. That is
exactly what it does. You' re going to go back from 500.

SPEAKER BARRETT: One m nute.

SENATOR HALL: ...to 100. You're going to go0 gapsolutely in
reverse. You' re going to think because you pulled that I¥cense

away for 30 days or six nonths or a year oz whatever it ends up
being, that that is going to takecare of the problem | zgies

and gentl enen, those people are going +tqo continue to drive.
Taking away that plasticcard doesn't keep themoff the road.

They are going to continue to drive if they're oin

theYr jobgs. g¢ou' re not going to correct thye sitl?ati c?n. toNo\Ijvev\(,eep
get theminto court, now we get themto plead, nowwe get them
into treatment programs, now we put themon probation, we make

themgo to class, that won't happen under this |aw. You're
going in reverse. You' re going backwards instead of forwards.
You' re putting your enphasis on the wong side gnq it iust won' t
work. You' re going to be back here in a couple years 10 cphange

it unless you | ook at some of these anmendnents.

SPEAKER BARRETT: Time.
SENATOR HALL: ...instead of just blindly pushing the button.

SPEAKER BARRETT: Thank you. Senat or Lindsay, followed by
Senator Bernard-Stevens.

SENATOR LINDSAY: Thankyou, Nr. Speaker. could | ask Senator
Bayer a coupl e of questions?

S PEAKER BARRETT: Senator Beyer, would you respond?

SENATOR LINDSAY: Senator Beyer, if I'mreading correctly, |
think you had a handout that said we get about $500,000 4 year
for five years fromthe federal government. |s that correct?

SENATOR BEYER: Nmm, hmm yes.
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SENATOR LINDSAY: Where does that money go, to what fund in the
state here?

SENATCOR BEYER: Basically it is to be used for the...to help
prevent drunk driving, for education, I believe.

SENATOR LINDSAY: Does it go to enforcement at all? Do you
know?

SENATOR BEYER: It's...the money would be spent on DWI

prevention activities only. It is limited to what it can be
spent for.

SENATOR LINDSAY: What is prevention?

SENATOR BEYER: I have no idea as to how that's determined by
the tech...

SENATOR LINDSAY: What about...I think in your talk, when you
first talked, you were talking about problems with...is the
problem that we've got a delay that these people are still out

there driving while their attorneys are asking for continuances
of a trial?

SENATOR BEYER: Basically, on the ones that have been tested,
yes. That's the problem. The implied consent is working and
Senator Hall misquoted the figures that I gave you because he
said that there was 78. That is all that was revoked earlier.

SENATOR LINDSAY: Okay.

SENATOR BEYER: That's the biggest problem we've got, is that

they hold those licenses, they get continuances as long as they
can.

SENATOR LINDSAY: Okay, and that's the problem is tha= these
people are getting their licenses, they're not having those
penalties imposed and they are able to put off their conviction
for montas.

SEZINATOR BEYER: Yes.
SENATOR LINDSAY: Okay. Can the court, do you know, does this

Legislature have the authority to prevent a court from granting
stays on appeal?
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SENATOR BEYER: | don't believe it does.

SENATOR LINDSAY: Thank you, Senator Beyer. think there
is...the inportant thing here is | think Senator Hall a5 saig
it and | think we said it at General Fileis this is an
i mportant piece of | egi sl ation. It's...we can't take it
lightly. We' re going to get $500,000 a Year. what a bargain
for chipping away rights fromour citisens. It just doesn' t
seemright to me to be able to do that. |et me poi nt out what
is going to happen in actuality. when we take this away fromthe
abstract and put it in the concrete. This is an actual case
that happened, | believe it happened in Omha and | believe
Judge Troia is the one that threw out the ¢ase on a refusal.
Officer arrests a suspect for DW, takes himto the hospital,

says | want to draw your blood for DW. Hesays, no problem,
draw al | the bl ood you want. They go to the hospital. The
hospital says, sign this release of liability. He |ooks at it,
it releases the hospital from everything. They can cut his arm
off if they want and he has released themfrom” |japility. He
says, |I'mnot going to sign this. |If I'minfected froma needle
that ma have been used on somebody who has had contact with
AIDS, if the doctor misses ny vein and injects something

tnere by mistake, if a whole host of things that happen in ar1]ny

nedi cal mal practice case, andthey do happen, if an f th
things happen he has rel eased tyhem fror%pl iabili ty.y H?e refugesg

to sign the liability form but said, take 3]| the bl ood you

want . The officer says, you ve refused the inplied consent.
You' ve refused to allow ys to take your blood because you
woul dn't rel ease somebody conpletely from liability if they

screw it up. That's the kind of effect we' re going to have gnd
fromthat point on, fromthe tine that he does that, gyen though
the judge has said, you can't do that, we can't inpose that kind

of liability on somebody, or thrust that kind of rel ease on
sonmebody, fromthat time on that license is suspended. e has
paid the price for that. Now | don't know what that guy did for
a living, but |l et's move that kind of scenario on to sone of

these other cases. Let's talk about truck drivers. Let's talk
about sonebody who is a commrercial truck driver. They' re out of

business, not convicted, put they' re out of business. Let's
move that on to a salesman who has to drive fromstore to gigre

selling whatever they' re selli ng, selling products to a drug
store.

SPEAKER BARRETT: One nmi nute.
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SENATOR LI NDSAY: They' re out of business and no conviction, gnd
yet they may end up being acquitted. But you can't go into your
enpl oyer and say, well, look, | lost nmy license fora couplée of
days because sone policeman told nme to sign a release format
hospital, can you give me two, three, four weeks off? |t's not
going to happen. We aregoing to.. .the practical implications
are, for this 500, 000 bucks that we' re going taeceive every
year, maybe, for five years, we' re going to be forcing some of

our citizens into that ki nd of asituation. ﬁndlfV\Etalk
about any abstracts, let's get urunk drivers off the road, iha¢

sounds great, but let's nove it down to the concrete. |et's put

names on those faceless people and let's find out if we' re
willing to vote to do this to people. | don't think we are. I
think these amendnments will soften up the bill a little bit. I
still agree with Senator Hall that it's not a good bil|_ ither
way, but |l et's at |least soften the inpacton them a |tt?e bit
so that we' re not doing what | think we' re trying to do 4 qyur
citizens. |'mgoing to urge you to adopt the anmendnents.
SPEAKER  BARRETT: Thank you. Senator Pirsch, further
discussion.

SENATOR PIRSCH: Thanl.(you. | have sonme questipns for Senator
Li ndsay. Senat or Lindsay, it's hard to say in suc% short time
what your anendnents really would have the effect of. PpBuyt| see

on page 10 it strikes all the new | anguage, gn age 11 strikes
all the new Iangfua%e, on page 12 strikes all tRe new | anguage,
and 13 strikes all the new | anguage. And | guess what do e
have left after you strike.

SENATOR IINDSAY: Those.  what the new | anguage that is being

stricken there is the |anguage dealing with oy ot refusal.
The | anguage, as you notice, if you | ook at any'otn these, il* we

coul d Lust go to whatever the first one s, page 10, lines 19
throug 24, the reason jt strikes new | anguage, and there is

quite a bit of it to be stricken, is because We' Te giikin g out
all that express |anguage dealing with the.

SENATOR PIRSCH: W th the al cohol.
SENATOR LINDSAY: . ..with the alcohol, right

SENATOR PIRSCH: | . .ten-hundredths of one gram
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SENATOR LI NDSAY: Ri ght, and that's the first.
SENATOR PIRSCH: So...

SENATOR LI NDSAY: That's the first thing |'d nentioned, that it
does strike that part of the bill which suspends the license g,
failure to pass the test. |t leaves it in on the refusal to
submt to the test.

SENATOR PI RSCH: Okay. | have another question. Senator Beyer
in his anendnent, tal ked about extending the period of tinme of
hearing from 30 to 40 days, because they needed nore tine.

your amendnent is saying, if no hearing is held within a 20- day
period, the matter shall be di sm ssed.

SENATOR | I NDSAY: Um huh.

SENATOR PI RSCH: Now, does that nean then that there will not be
sufficient time to prepare, which is the reason they extended it
to 40 in the first place, and after 20 days that i be
automatically dismssed? What protection do you have?

SENATOR LINDSAY: See, I'mnot sure that's the sole reason for
extending it to 40 days. Now, part of the problem s, bu |
guess that's not going to bearound anynore, is that t he 1987
conproni se between Senators Hall, Lanb and Wesely, ynich said if
you plead guilty the adm nistrative proceeding js forgotten
about, and it's dism ssed and you nmove on and just handle it in
the crimnal court. What the intending to nove that to 40 days
is you can be...within 40 days you are going ave an
arrai gnnment. An arrai gnnent is generally when you' 11l na e your

plea of guilty and take your Iunps. And the idea was to extend
it from |'mnot sure why the extent (sic) was from 30 to 40, |
was not involved in that. But m{ guess is that's why. there
is another reason to allow nore tine to prepare, then naybe t hat
is the case. What the intent of the anmendnment was, it shortens

that tinme. I f that's Senator Beyer's concern, to have that
hearing quickly, let's put it within 20 days. Tpe reparation
wi Il actually take place during those 15 working days

before...when the client first conmes to the | awer, says | want
to appeal this, you have 15 days to file a petition g5 there's
still roughly the sane tinme. It shifts that frombefore the
filing of the petition or excuse me, fromafter t(he filing of
the petition to before the filing of the petition.
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SENATOR Pl RSCH: O(ay, t hank .yOU. | uess |'' mconcerned that
the matter would be dismssed if we cut this off at a shorter

period than the department could prepare for. Andl havea |ot
of reservations on this anmendnent on such short notice.

SPEAKER BARRETT: Senator Lanb, followed by. . Question has been
cal | ed. Do | see five hands?| do. Shall debate now cease?

Those in favorvote aye, opposed nay. Have you all voted?
Record, please.

CLERK: 25 ayes, 0 nays to cease debate, M. President.
SPEAKER BARRETT: Debate ceases. Senat or Li ndsay’ to cl ose.

SENATOR LI NDSAY: Thank you, M. President. Menbers, ' mjust
going to again summarize what.. and try to answer some of the

questions that have come up. The first question has been asked
a couple of tines. Does the amendnent leave in the ,pijjty of

the officer to take the license inmediately? Andthe answer i s,
on a DM, no, on arefusal, yes. That's the intent, to force
people into taking that test. And they know they i mmediately
lose their license if they refuse to subnit to the breath test.
So that is what the amendment, tne first part of |phe amendment
woul d do, is to withdraw. And then Senator Pirsch went into it

alittle bit, to take out |anguage dealing with the DW. Oon a
refusal they will | ose a license i mediately. &ikel say, |
don't like it, but that's what the amendment would do. |; {ges

allow, on a plea, if our intent is to prevent the continuances,
to inpose a sentence right away, that Senator Beyer is concerned
with, the part that reinstates that conpromise from '87 would
take care of that. If we have a plea of guilty, there is a
mandat ory suspension through the courts, so this would allow
that suspension to take place jnmediately upon the plea of

guilty . There is no reason at that point to have the
adm ni strative revocation proceeding. It would allow that to
continue. And that conprom se would be reinstated. It take
out a part of the bill that | think, that in nmy question By
Senator Beyer he said, | don't know that +this Leqgislature has
the authority to prevent a court fromgranting a stay of appeal.
The bill does do that. This would take that out. | think the
court would take it out, anyway. But it does take that out
specifically. And then "jt gets down into the question that
Senator Pirsch and 1, | guess, were just discussing, andthat is
the question of the tinme for the petition. Asthe bill stands,

if the petitionis filed, if the petitionis filed, if the
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accused cannot get a hearing date within that time, the |icense
is gone. Now, . .. andthen what we do is we shift to the state,
it makes the state...it's great if the state can start gg|aying
these hearings. And it makes the state. ..you can keep a license
arbitrarily by j»st delaying the hearing. \Wat this does is
requires that a h"wing be held within 20 days. | can assure
you t hat the departnent canprepare within 20 days for a case,
al | th\% have to do is bring their one witness who was at
. who

the. . happened to be at the site. Andwe are doing this, as
you al | know, on the testinony of one police officer. | can
assure you the departnent can have that police officer there

testify. They al ways seemto be able to do it for court.

can't get cases dismissed because a police gfficer won't show
up. But, second, it allows the accused 15 worki ng days, instead

of the 10 days that are in the bill itself, to file that
petition. The reason for that is a lot of tines people will put
off going to see their lawer. This allows that _deadline s
going to pass before they even get a chance to get in to see the
| awyer . So it gives them 15 working days to do that. That js
what the amendnment to the Beyer anendment will do. |would urge

t he adoption of the amendnent.

SPEAKER BARRETT: The question is the adoption of the Lindsay

anmendnent to the Beyer anendnent to LB 799. A|l in favor vote
aye, opposed nay. Have you all voted? Have you all voted?
Senator Lindsay.

SENATOR LI NDSAY: M. President, 1'd ask for a call of the house
and accept call ins.

SPEAKER BARRETT: The question is, shall the house go under
call'? Al in favor vote aye, opposed nay. Record.

CLERK: 26 ayes, 1 nay, M. President, to go under call.

S PEAKER BARRETT: The house is under ¢g]]. Menbers, pl ease
return to your seats andrecord your presence. Menbers outside
the Chanber, please return. The house is under call . Call in

votes will be accepted.
CLERK: Senator Conway voting yes. Senator Labedzvoting yes.

Senat or Scof | eld voti ng yes. Senator Baack Voting yes. Senator
Crosby changing fromyes to no.

SPEAKER BARRETT: Record. |'m sorry, do not record, Mr. Clerk.
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Cal | in votes are still being accepted. Senator
Bernard-Stevens, please.

CLERK: Senator Hefner voting no.

SPEAKER BARRETT: Senator Wi hing, please check in.

CLERK: Senator Chanbers voting yes.

SPEAKER BARRETT: Senator Byars, please checkin. Senators
Moore, Haberman, Rod Johnson, the house is under call. g in

votes have been authorized. Senator Lindsay.

SENATOR LINDSAY: M. President, |1'd ask for a roll call vote.
Who's m ssing right now?

SPEAKER BARRETT: Senators Moore and Haberman.

SENATOR LI NDSAY: Let's just go ahead.

SPEAKER BARRETT: Thankyou. The question is the ag ption of
the Lindsay anmendnent to the Beyer anmendnent to LB 7 % A roll
call has been requested. M. Clerk, proceed.

CLERK: (Roll call vote taken as found on pages 1582-83 4t {phe
Legislative Journal.) 26eyes, 15 nays, Mr. President, on the
amendnment to the amendnent.

SPEAKER BARRETT: The amendnent is adopted. The call is raised.

Back to the Beyer anendnent, as amended. Any discussion?
Senator Hall. Thankyou. senator Warner.

SENATOR WARNER: M. President, nenmbers of the Legislature,
woul d urge the body to reject the anendnent as gmended. Wh at

this body historically does is you pass sonething to keep the
drunks off the road, and then you fmake damm sure there is a hole
init that they can drive back into the road with. And that's

where this bill is headed, andwe all knowit. Andif you don't
understand it, why that's nevertheless the direction’it goes.
The process is always the same, attenpt to use the process to
avoid a judgment.not to assist. It's no different now. jyst

know what you're doing, because what you're gging is exactly
what happens most of the time. There are other anendments to

make it even | ess effective. And, if this one wouldn't have
worked, there would have been more. and | appreciate that those
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who make their living need all the tools they car. to get
clients. But sonewhere along the line you start to think about
t he poor people who were killed, you ought . to, you ought to
t hi nk about the fact that you drink voluntarily, nobody pours it
down your throat. |If you want the opportunity to hel’p make our
hi ghways safer, if you want the opportunity to save some |j,es
then | urge you to reject this amendment as it now stands,
because it's been gutted.

SPEAKER BARRETT: Thank you. Senator B er, followed b
Senators Hall, Lindsay and Lanb o y

SENATOR BEYER: Wel |, M. Speaker, | think Senator Warner voiced
it a |ot better than | can. | would urge at this time that you
do reject the...ny anmendnent as it has been smended now. 't
basically guts the bill, guts the intent of it, wl|| |eave these
people drive until they do go to court. sSopetines they will be
involved in nore than one incident. And it gives them more
protection for those people than it does for the people that are
out there havi ng to face them you, ne, every one of us has to
think about the tine that one of those people’could run into us,

or into our famly and kill our famlies as well a5 an body
el se. It seems that this Legislature today is going on yecord
in favor of that. So, with that, | would urge your rejection of

the amendment as amended. Thank you.

SPEAKER BARRETT: Senator Hall

SENATOR HALL: Thank you, M. President, penbers. I rise in

S_Upé)ort of the amendment after it's been amended by Senator

Lindsay, because pasically what Senator Wamer said. The

amendnent that we just adopted does not gut the bill, it does

not gut or allow individuals to continue to (rive drunk. | f

that were the case, where are the folks that were clanmoring to

have this bill pass? This bill is left over fromlast vyear.

Senator Beyer picked it as his priority. \wWereis the cry and
the hue with regard to the problems on the roads As a matt()a/r of
fact, alcohol related deaths from 1988 to 1989 went down
8 percent in the highways of Nebraska. mych of that has to do
with inplied consent |aw that we passed during that time fame.
In no way did we gut anything. Wat we did is retain a
provision in our drunk driving law, gne of the strictest in the
country, especially when you get into nultiple occurrences,
which it should be. We retdined a provision that = s cyrrently

working and working ell. The only reason this bill was
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brought, the only reason it was brought s pecause there are
$500, 000 out there of federal nonies to be waved in front of the
nose of peoplewho say, well, we should do whatever it takes to
garner those funds. Wel|, ladies and gentlenen, | would argue
that we should not, that we shouldn't just bend over and have
the federal government neke us bow at {npejr feet for half a
mi|lion bucks, to change a systemthat we put in place, ywe
worked very hard over, we struggled over a coupleyears ago, and
put into place a systemthat is currently, | think, working and
working well. | stated on General File on this provision'that |
have personal, firsthand experience with drunk drivers. | mean
I know full well what can happen to individuals that are family
menbers with regard to this. pByt, again, that doesn't mean you
throw out your whole systemof jus+ 'Ce in order to protect a

f ew. Yeah, 1'd like to protect Jeff and Jim | wish the
hadn't been in the hospital ch))r months. | wish the one woul dn' {
have his leg still wred yp. He was an All American in
cross-country, and he can still beat me with a wire in there.

But the fact of the matter is every once in a while in a gygtem
like ours a few guilty people have to g0 so that the free peopl e
are allowed to be free, except when it cones to drunk driving.
And that has traditionally been the cagse. Wehave always said
no, in this instance wefe going to put on the white coats znq
the white hats and we' re going to say nothing, absolutely
nothing comes in the way of getting those drunks off the gaq.
And not one person in this body can prove that LB 799
prohibition or any other |awthat you can enact will do awa)’/
with drunk driving. Ladies and gentlenen, it won't happen, it
won't happen, but yet that's at we pontificate about here on

the floor. We don't worr about whether the |aws are
appropriate, whether they work and whet her they provide Justice

for those individuals who aren't guilty. we will go ahead and
pass the 799 that says, you' re guilty. poesn't matter if

ultimately we find out through the ~courts that you weren't

guilty, you' re guilty fromthat nponent until you can prove
yoursel f innocent.

SPEAKER BARRETT: One m nute.

SENATOR HALL: That's reverse justice, at |east the way |
learned it. It"'s not supPosed to work that way in this country,
but in this one section of statute, in this one area we do that.
Wiy didn't we do that when we were dealing with the bill right
before this on child sexual harassnment, child sexual crimes?
Wiy didn't we put the provision in that said you' re guilty until
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proven innocent'? Why didn't we do that for those peopl e whose
nanes have been bandi ed about with regard to the Franklin issue'?
Ve wouldn't dream of doi ng that, but sonebody who could be a
drunk driver could be, and under this section, if you were to
ass it in the formw thout the Lindsay amendnent, anybody could
e a drunkdriver. It depends on one person's Juda/nenl}/, up or
down, and thee{f re guilty at that point in time that that
i ndi vi dual makes that deci sion.

SPEAKER BARRETT: Time.

SENATOR HALL: If we applied that to the Franklin case, |adies
and gentlemen, you'd see sone of these sane people pontificating
in a different way.

SPEAKER BARRETT: Senator Lindsay.

SENATOR LI NDSAY: Thank you, Nr. President and members, genator
Warner has suggested that for 28 years he's been passing %lqls
to get drunk drivers off the road, that every time we try to

one, we put in tools to helplawers in their profession.
suggest to you that the tool that the lawyers need to defend
their clients is the Constitution. The tool that a |awer needs
to defend his client are those presunptions that have been
ingrained in our mnds since we were in grade school that in
this country, at |east, sonmebody is innocent yniil proven
guilty. Those are the things that | awyers use, and you may
dislike lawyers in that | hear lawer jokes all the tine, ;nq]
see where lawyers are waydown on the |jst of who is to be
commended and who is not to be commended and nobody |ikes
lawyers, and that's all accepted because nobody goes to a lawer
unl ess you' ve got a problem |t's a bad experience to go there.
You' ve got to pay to get yourself out of a problem but lawyers
are the ones who help you assert your rights. |t yoy don't
assert your rights, nobody is going to assert them for y ou
unless you get the help fromthe |awer. So,yes, there are
tools that are being put in there to help lawers,” not to hel p
| awyers make nmoney, it's to help lawyers protect rights. Nowwe
can strip those out of there and you're not going to make
| awyers go broke. " Il guarantee you there's a couple of
| awyers behind the glass here who are going to take this case up
and chal l enge the constitutionality of it, gnd they' re not going
todo it fo free. Lawyers will continue to make money
regardl ess of whether we feel"that it's necessary to protect
constitutional rights. W' re not going to be hurting them The
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only people we're going to be hurting by passing this bill,

frankly, | think inits amended formor not,” gre the people it' s
lgioing to impact. And it's not going to inpact the guy that' s
een convicted 15 tines of drunk driving and is still out on the

road. It's not going to inpact the guy that's already peen in
accidents, killed 15 or 20 people in a bus or whatever tﬁat was
down in Kentucky. This is going to inpact on your sons, gn your
daughters, your grandkids, yourselves. |'mnot going to ask for
a show of hands, but | would venture to say there's a | ot of
peoBIe in here who may have been out and had to, to the Nebraska
Cub and had one drink or two drinks and not gotten drunk, 5nq
not gotten drunk. But that's not what this pjj| does. This
bill says if you' re close it counts. The Intoxilator has been
proven in court time after time after time to have an error
mar gi n. You get out there and you may be at .08, you may be
erfectly capable of driving, but because a pol i ceman, but
ecause somebody who may not |ike your attitude or because
somebody who may not like the fact that you' re 5 state senator
says, | t hink you' re drunk, this Intoxilator says that you' re
pretty close, we' re going to charge you. You know you're
innocent amd you @0 to court and you prove you're innocent.
Actually in court we still have the Constitution and the state
can't prove you' re guilty, but it doesn't matter. yopyare you
going to get back and forth fromLincoln to Hastings or incoln
to Waverly or Lincoln to Omha or Lincoln to Kinbail or at ever
it mght be? .You' renot. Youdon't have a license. Youdon't
have a license for that entire period until you c¢an go prove

that you' re innocent. To me t hat's not the American way.
That's not what | was taught when | went to grade school. }|/

don't think we ought to be taking those rights away. | ihink

this amendnent will soften the blow of this bill. To me. I°
willing to sacrifice the $500,000 that the feds WI?| say to Ejno
asyou're told. | don't think we should be inposing this on our
cit’ zens. | suggest that we advance. .that we adopt the

amendnment and get to debate on the bill.

SPEAKER BARRETT:  Thank you. Senator Lanb, foll owed.

SENATOR LANB:  Question.

SPEAKER BARRETT: The question has been called. pg| see five
hands? | do. Shall debate now cease' ?Those in favor vote aye,
opposed nay. Record, please.

CLERK: 27 ayes, 2 nays to cease debate, Nr. President.
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SPEAKER BARRETT: Debate ceases. Senat or Beyer’ woul d you li ke
to close on the adoption of your anendment?

SENATOR BEYER: Nr. Speaker and colleagues, very brief, both
Senator Hall and Senator LindsaP/ said we' re |looking at the

dollars. Whenl introducedthis bill | did not even know apout

the dollars. That is sonmething that is secondary to. _that come
in. The bill was introduced basically to help get these people
off the roads, so that was the reason that | carried j{ o |

guess | take a little exception to that. It has beenproven in

the other states that it is a reduction by having this even over

and above what we have with our inplied consent, and our inplied

consent does not take the license away. They stil | have that in

their hand until they have their hearings. We have also that
the 40-day period of the tenporary |icense until they have their

hearing on their license, puyt their |license is physically
removed. | guess basically what | am saying is | think that we

should do away with the anendnent, ny amendment as anended,

conmpletely reject it and then go ahead and argue gn the bill.
And the constitutionality part, every state so far that has

this, they have had their court hearing and it has all been

ruled constitutional. So with that | would urge your rejecti on

of the anendnent as anmended at this tine.

SPEAKER BARRETT: The question is the adoption of the Beyer
amendment as amended to 799, All in favor vote aye, opposed
nay. Voting on the adoption of the amendnent. Have vyou all
voted'? Record.

SENATOR LI NDSAY: Ask for a record vote.

SPEAKER BARRETT: Record vote has been requested.

CLERK: (Read record vote. See pages 1583-84 of the Legislative
Journal. ) 21 ayes, 17 nays, Nr. President, on adoption of the
amendment.

SPEAKER BARRETT: Notion fails. Next anmendnent.

CLERK: Nr. President, the next amendnent | have to the bill is
by Senator Warner. (Warner amendnment appears on page 1584 of
the Legislat ive Journal.)

SPEAKER BARRETT: Senator Warner, please.
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SENATOR WARNER: Nr. President, menbers of the Legislature, when
| first came to this body | was told that timng is everything
and this is bad tim'n%. (laughter) The notion | have filed
will strike from the bill an amendnent that was adopted the
other day that permits a deposition to be granted, | believe, g
| understand, by a judge to be taken by someone Who 5 charged
with DW . As it was brought to ne, it was brought on a co ;?Ie
of bases. The first basis and nmy first conversations on this
bill, or on this anmendnent, was w th Lancaster County Attorney,
County Attorney's Office, but the first concern that the
expressed was one of cost, and | assume they thought that m'gh¥
appeal to nme. And | can understand that in the vent nd it
woul dn't necessarily happen, but | can understangtﬁa’t ifathere
are many times that a deposition is to be granted and has to
done t hat this takes, obviously will take the time on thepart
of law enforcement personnel, the police offjcers, the county

attorney who has tobe there, others who nmight be involved in
the proceedings that was appropriate to take a deposition and

this could obviously tie up the officer's tine, | \as reading
because there is a bill that was the same, as | understood
that...as this amendment when it was attached to 799. As |
recall fromreading some of the material from Omaha, f or
exanpl e, that nost of the arrests occurred between4:00 p.m. and

7:00 a.m in the norning, so it is nmostly night shifts, and'tkh t
most of the time | gather that these depositions are nost |ikely

to be taken between eight and five in the day, 8:00 a.m to
5:00 p.m, so you' re bringing in officers on their on gff dut

time usually. I know in Lincoln's case where they are broug%t
in on their off duty tinme, under their negotiated contracts they
have a minimum of four hours for which they npeed to be paid.
One can make a case, most certainly, that it adds to the
overload of work for those on the | aw enforcement side or
increases the cost because of additional people that may be
needed. But it seemed to me that there also 54 to be other

reasons than just a cost factor, obviously, and it seens to ne
that there are. As | understood this, gnd | freely admit I'min

an area that |'m not an expert in, but as | understood the
amendment that permtted the deposition as in the case of a
m sdemeanor which |I'm not aware where that, o -~ least | am
told that inother |like cases that would not, is currently not
necessary. And while | find it hard to argue that it' s

necessary in a case of DN when in sone other areas, ynless, of
course, unless, of course, the purpose js to provide anot her
tool for delay whichis, in fact, is the history, gnother tool

11784



March 22, 1990 LB 799

for delay in order to nmake it less likely for the person able to
be charged. Andthen | can see the benefit of the deposition.
I'm told, at least in Lancaster County, that all of the
information, entire files, are provided to the defense attorneys
and to the individual so every bit of information that is going
to be used is available for themto know, gnd it seens that that
is or ought to be nore than adequate to provide the defense with
the necessary information that night be needed. |t js mybelief
that this amendnent ought to be taken off that was attached. I
under st and at some places in thisstate it is done as a matter
of fact, probably where the load is lighter, but maybe they have
f ewer people but nevertheless, it conmes out the sane, but in the

nore popul ated areas then it becon’es in my opinion, another
tool to wutilize to avoid prosecution and’to delay it. | injnk
it's unnecessary, inappropriate and | would wurge that vyou

support an amendnent to strike a provision that a deposition fmay
be given by the judge in every DW because | think the odds are
that it will be m sused far nore than any other thing.

SPEAKER BARRETT: For purposes of discussion, tnhe Chair
recogni zes Senator Hall, followed by Senators Hartnett and
Lindsay.

SENATOR HALL: Thank you, M. President and nmenmbers, | rise to

oppose Senator Warner's anendment and the yreason for that is, is
that if you read the anmendnment, if you read what was adopt ed on
General File with regard to the provision that g||lows for the
deposition to be taken, what you see is that it is not nmndator
that the deposition be taken, that the court may allow for tha
to take place. The court may allow for that to happe
Throughout the two pages of the "section, the court may order e
t aking of the deposition when it finds the testinony of the
witnesses to fall within four different criteria. .excuse me,
two different criteria, if the material is relevant to the issue
and if the assistants to the partyin preparation of their
respective cases that falls in either orie of * those categories.

And then they have to allow the order, it will include the tine
and place, it will be the proceedings, it will glso take into
effect that it only can be used solely against that individual
when they are a witness in the case that they took the
deposition on, the deponent. |adies and gentlenen, all it says
is that if you are going to let one jndividual, .and this |

exactly what 799 does, if you' re going to | et one individual ble

judge and jury, not only judge and jury, but accuser, judge and
jury, and that's exactly what happens when you say were goi ng
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to revoke that individual's licence on the spot, that individual
who does that, patrolmen, officer, whatever, and] firmly

bel i eve they uae good judgnent. But it doonn' t al ways rba pen.
Wien you all ow themto bev&]udge e>d jury, they Otcjght to &)aebl e
CGo Answer questions Ao to why ahoy feel tihy nade Chat deci ni on,

And that'n all, n deposition is. phpg again, .it In not something
that is mandatory, it is sonething that the judge may 1st the
defense use, may. That's the key word here, ladies and

gentlemen. It is not an issue that is forced on the court. The
court won't have it forced on themand they don' t, 504 in this
case if t hey feel that those depositions are notﬁ?ng nor e than

delay tactics, | guarantee you the judges wji|| say we're not
going to allowit to happen,we' re not going to do it. e are
not going to provide the abilit y for you to delay. It just
I'sn't going to happen. Wat is wong with allowing an

i ndividual who is defending thenselves to basically, through

their attorney, ask their accuser what happened and why they
made that decision? What is wwong with that'? Wjerg_doe t hat
j udi

strike against any other ability we have in our ma? system
to face your accuser'? This is by far ogne of the things in the
bill that at | east allowsfor sone fairness, gnd it allows it
Only if the court says it's necessary and appropriate. Then

they may allow for that deposition to take place. They
establish where and when, they establish that ; ¢an only be

used when that deponent is a witness in the case. | g clearly
safeguarded. It is clearly not mandatory. |t js clearly
somet_hl ng t hat says you can't msuse it. There is no way the
way it is drafted it can be msused unless the court itself

allows for it to be m sused.
SPEAKER BARRETT: One m nute.

SENATOR HALL: And if what we' re saying here by striking jt is

that the court itself will misuse this deposition ﬁrovision,
then | guess, ladies and gentlenen, there is nothing that we can

pass as a law that, in this area, that we can bind the court to,

ever. Our argument then, | guess, jf you adopt the Warner
amendnent, is that we can't trust the ‘court. | don't believe
that. | don't believe the court is going to clog their own
system | don't believe the court is going to |let attorneys use
the deposition as a delay tactic. |t won't happen. They can' t
afford it. As Senator Warner clearly pointed ouP, it currentl y
happens in other parts of the state. It doesn't happen in
Lincoln and Omaha and all it does boil down to s money, tjime
and money. They don't want to spend the tine and noney ¥o gl ve

11786



March 22, 1990 LB 799, 1042

t he individual who is accused an Opportunity to ask some
questions, take a deposition which would save pdssibly a trial,
if it got that far, down the road.

SPEAKER BARRETT: Time.
SENATOR HALL: That's where the real noney is.

SPEAKER BARRETT: Thank you. Senator Wehrbein gnnounces the
fact that he has 30 fourthgraders in our south balcony from
VWeeping Water, Nebraska, with their teacher. Would you folks
e\llease wave ~and be recognized by the Legislature. Thank you.

e're pleased to have you.™ piscussion on the Varner amendment.
Senator Hartnett.

SFNATOR HARTNETT: Nr. Speaker and menbers of the body, | rise
to oppose this anmendment. This bill was heard, was LB 1042
which  was heard by the Judiciary Committee this year, was
advanced to General File with seven favorable votes- and no
negative votes. And |ike Senator Hall has said, is sinply
perm ssive legislation. The courts may request, the courts may
order t he t_aki ng of d(_apo_sition. It doesn't require, it does not

require, sinply pernssive. It also allowsboth sides to t ake
deposition, not one side, allows both the prosecution gand the
defense to take it. And | think different than Senator \Warner,

that it probably has very limted application. Probably the

only time it will be called is if there is a question about the
chem cal test as the testinobny was given on the bill in favor of

the proponents of the bill.  Andlik e Senator Hall said, it

woul d provide statewi de uniformty. sSone counties allow this
right at the tine, and so it really ppkes a difference where

you' re at in the particular state whether you get the sanme
treatment, that's all it would do. And rather than increase the
cost, as Senator Warner says, | think it would cut down the
cost . Some of this can be doneghead of tine. I|f a deposition
is taken, the only thing it requires is attorneys gnd the
witness, and | think that you will not call the policeman
because you know where he stands on the particular thing, so |

t hi nk_ rat her than it may drop a court case, so | real ly think
that it would save the cities' ppney and the counties' money,

and this is a serious crime. pw is a serious crime. Could be

rison, conviction, could be inprisonnment and | oss of driver's
icense and so with this reason | sinply rise to oppose this
amendment.
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SPEAKER BARRETT: Thankyou. Senator Lindsay.

SENATOR LI NDSAY: Thank you, M. President, |I'd like to address
sone of the issues that are brought forth in this amendment,
just from my experience handling some, | guess not only DWs,

ut some other cases, to0. Fjrst, we talk about the question of
del ays and continuances and al |l that, believe me, if "{his pill

passes thereis apparently no incentive for these continuances,

this is going to correct that. By taking away their |icenses,
people are going to want to go'to trial right away,so| don't
think that isvalid if we intend to pass the bill. More
i mportantly, we' re not going to have this big rash of

depositions because depositions, pure and sinple, cost money.
You' ve got to pay the attorney to go take the deposition, you' ‘ve
got to pay acourt reporter to go take the deposition, you' ve
got to pay for the transcript. |If you' re taking a deposition of
an expert, you' ve got to pay for that expert's time. g really
can't take an expert's deposition in a case like this, I
woul dn't t hink, for under 500 bucks. So people arer't just
going to be doing it left and right. W' re not going to eat
all that time of these police officers as has been said becausg
it costs the defendant, and unless the defendant has a great
deal at stake, they have to gauge..the attorney has to gauge
whether or not it is going to do any good. p,twe have to have
that right available in those cases where it is going to do sone

good. Trial by ambush has been over a long ti Mago. Wedon't
throw people in jail because people hid jnformation from ¢them
before they went to trial. I't just doesn't happen. el

in
that frame of mind, and I'mnot saying that this would put trial
by anmbush back in, but | am saying that depositions are accepted

inserious crimes. | think we runinto a little logical problem
here, that if we take away the rights to deposition, e gre by
inplication saying DW is not serious. |t js not serious enough
to warrant some of these protections. | think it is a serious
crime. I mnot arguing against that. W should et drunk

drivers off the road, but we shouldn't strip away rights and we
shouldn't neke it easier to prove the case for the state and
things like that just to do that,we still have to defend the
individual's rights. Number two, Senator Warner has mentioned
that you can get the information, that the prosecutor's o Pi ce
wi.'l  share all the information with you, and| have...l've had
cases down here on that type of a caseand the city prosecutor
has provided me copies of that information. That doesn't happen
everywhere and | can guarantee you it doesn't happen i, Omanha
In Omaha in the city prosecutor's office, you are entit{ned to
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see the information. You're not entitled to photocopy it.
You're not entitled to have them photocopy it for you and pay
for it. You' reentitled to look at it there in their office and
t ake notes. You can dictate fromjt jf you'd like but it
doesn't allow you to really check it out because that's g
you' re doing is dictating it. You can glance at it a little
bit. If you're there near closing time, you' re going to watch
it until they're ready to go. The information is not available
ever ywher e. It is in Lancaster County, it isn't in Douglas
County and | would venture to guess that the bulk 4f tne DW s
are back in Douglas County. I think we' re going to have a

windfall here for the state gnd its ol itical subdivisions
t oday. They' realready going to get $500,000 fromthe federal

governnent, but not only that, we'regoing to save some tinme on
overtime for police. W're just makinga killing and all we
have to do is giVe UpafeWrightS. | t just seens to me that
wheni t rains it pours aridwe're coming downa little bit too
hard | think. Let's allow it, let's allow depositions to be
taken in these cases because | think these fears are
unjustified. You don't use depositions to delay it. |f vyou're
really into delaying a case, that's not the way you do it.
Deposi tions cost too much noney. These depositions are used, |
mentioned earlier, the Intoxilyzer has erroneous readings quite
of ten because of the way it is used. You need an expert to
prove that.

SPEAKER BARRETT: One m nute.

SENATOR LINDSAY: The expert witness, you have to depose in
order to know how the testinmony is goinr, to come out. vq, élave
eadi ng

to depose the state's expert witness and what we' re not r
in here is that the state is entitled to depose the (efenJant's

expert. This does work both ways, and | think, as Senator
Hartnett and Senator Hall have gyggested, it's perm ssive. This

is not a ma_nd_atory t hi ng. Every case you're not entitled to
take depositions. You have to go to the judge and say, can |

take a deposition'? And, if it's used for the purpose of
continuing a caseor of delaying a case, the judge is going to
say, no, you had the opportunity to take that earlier, you

should have taken it then; we're going to go to trial as
scheduled. This will not result in delays, it wil not result
in these increased costs. It will only result in stripping away

the ability to prepare adequately to defend sonebody agai nst
what is potentially a career-ending, or at |east |ife-disrupting
convict'on. |'d urge that the amendnent be rejected.

11789



Narch 22, 1990 LB 799

SPEAKER BARRETT: Thankyou. Senator Lanb, followed....Question
has been called. Do | see five hands'? | do. Shall debate now

cease? All in favor vote aye, opposed nay. Please record.

CLERK: 25 ayes, 0 nays to cease debate, Nr. President.

SPEAKER BARRETT: Debate has ceased. Senator Warner, to close.

SENATOR WARNER: wel | Nr. President, m embers of the
Legislature, |'d wurget hat you woul d adopt t he_ amendment. The
argument was put forth that this is only permssive, unichit is
probably the nmisleading part of it. It's misleading because gt

been in court or as an attorney, but | amtold that it's |sther
routine to have a deposition, if you request it. It's routine

least it's been suggested to me, and| obviously have never

for a court to grant it, so that it becomes available, _even |f
It"s not needed, and maybe it's only one of price, if you can
afford it, as suggested, you buy it. of course there is another

hi gh percentage of fees, mght be public defender's case, which
you' d probably pay for it on both sides then, .ot that it shoul d
be denied because it's a public defender case, but certainly
there would be possibility there it would seemto me. We know
t hat e\ enforcement is probably understaffed, and
underfinanced, andoverworked now. aAndif this addjtional time,
and |'mconvinced it is primarily for the purpose 01J delay i f
this additional time and expense is to be eaten up, 3| it neans
is you do not have |aw enforcenment on the gtreet, or you do not
have the |ab technician doing the work, or the others who might
have beeninvolved in it. pNow, if it's true that the number of -
successful have substantial...that the nunber of DAl have been
successful it's substantially increased, then | would begin to
wonder if this anendment wouldn't be a way to help brin t hem
back down to the old nunmber as another ginmck to be useg. And
then there really is a ver?/ serious question is why pick out DW
and not any other series of msdeneanors that are 550 serious
certainly serious for the person involved? and you can"t come
up with the rationale to pick out DW as the only “gne to pick
out, you just simply cannot do jt, with the except on,of
course, if it's to be utilized for delay then you certain'y can.
Knowi ng that a lot of times just because of time maybe the
deposition won't be able to be done, it will be stays and
continuances, there is no doubt about that. | {pere's anyt hi ng
that nmekes the public angry it's the constant delays which
constantly occur, and the courts always grant, virtually. All
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we're doing with this is providing another opportunity for the
same old story. I would urge you take...strike this amendment
from the bill and allow a system that is adeguate, protects
rights now, doesn't add the burden to the cost of government,
and doesn't result in another obstruction to providing safe
roads.

SPEAKER BARRETT: Thank you. You've heard the closing, and the
question is the adoption of the Warner amendment to LB 799.
Those in favor of its adoption please vote aye, opposed nay.
Have you all voted? Senator Watrner.

SENATOR WARNER: Mr. President, I regretfully, due t»> your
admonishment the other day but neverzheless would ask for a call
of the house and I suspect a roll call vote, please.

SPEAKER BARRETT: Thank you. The question before the body 1is,
shall the house go under call? All in favor vote aye, opposed
nay. Record.

CLERK: 21 ayes, 1 nay to go under call, Mr. President.

SPEAKER BARRETT: The house is under call. Members, please
return to your desks and record your presence. Those members
outside the Legislative Chamber, please return and check in.
Senator Warner. Senator Ashford, Senator Landis, Senator Moore.
Senators Chambers, Pirsch and Scofield, please report =o the
Legislative Chamber. Senator Pirsch, please check in. Senator
Warner, may we proceed with a roll call?

SENATOR WARNER: Yes.

SPEAKER BARRETT: Thank you. Members, please take vyour seats
for a roll call vote. The question is the adoption of the
Warner amendment to LB 799. Mr. Clerk.

CLERK: (PRoll call vote taken as found on pages 1584-85 of the
Legislative Journal.) 18 ayes, 16 nays, Mr. President, on the
amendment .

SPEAKER BARRETT: Mction fails. Next amendment.

CLERK: Mr. President, the next amendm=nt I have is by Senator
Kristensen.
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SPEAKER BARRETT: Call is raised. Chair recognizes Senator
Kristensen.

SENATOR KRISTENSEN: Thank you, M. Speaker and nmenbers of the

body. | wish | didn't have to stand up and do this. But, by
popular demand, | will. (Laughter.) I' ve never done this
before, and I think it's interest ing that it comes at a
time. .and I'm afraid what | thought woul d happen di d happen,
and we' re faced with a bill, it's 2:01 p.m on March 22nd, and

there is 13 anmendnents behind us. aAnd we' ve got a probl emthat
many of you probably, well maybe npbst of you don't know about
yet, but Il et me tell you about it. And | think Senator Warner
probably struck that stroke of conscience in my mnd that
generates me to do this right now The Supreme Court, about 10
days ago, struck down our drunk driving laws in one area, and
that's with urine testing. And, as you know, i f you're arrested
for drunk driving you are brought into 3 police station and you
are given sonme options. And the first option is that they ‘can
give you a breath test. And, if they havey preath machine,

they can require you to use it. There are  nmany counties and
Juri sdictions, police departments that do not have these
machines. If that is true, you then, a5 a defendant, get t wo
choices, you can either havea bloodtest, or you can have g
urine test. So you get your choice in those counties gf
jurisdictions or areaswhere they do not have 5 preath machine.
The Nebraska Supreme Court, and!| don't...I think |I've got the
case sitting right here, it came down March 9th, 1990, .5¢e by
thenaneof S said that the urine tests were
inherently unreliable for alcohol. They threw out and, in fact,
suggested...two of t he judges sugges¥ed that we just el xm nate

urine altogether as a testing nmeasure and a per se measure for
violat ing the [|aw. What's ha?ﬁenin “at the present time in
areas where they don't have a brea machi ne, the defendant, ¢
they' re sharp enough or lucky enough to choose urine, gzren't
going to be prosecuted. They get. . .the |aw enforcenent gets one
test to do. | f the defendant is either gmart enough or lucky
enough to choose the urine, there is no way you' re going to be
able to convict them They're going to walk away free. And
I"ll " bet you, I' Il bet there are already l|etters been out there
sayi ng, you defendants, or you possible people choose wurine
tests because you're not going to get prosecuted for drunk
driving. We can't let that happen. We absolutely cannot | et

that occur. V' ve got to be able to tighten that up. |
i ntroduced LB 1020 this year, it went through comrittee Witrbmit
i1l

a problem 1t was nade a transportation comrittee priority
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and is sitting up here as a priority. |B1020 attacks the drug

probl em Itwas a bill that | originally introduced as part of
an idea to help give | aw enforcenent nore tools to take drug and
drunk drivers off the road. What | am moving to do is to

substitute LB 1020 for 799 and solve several of our problens.
And the first one of those problens is when you go up and have

an arrest made and an officer will ask you for that, he has to
have some probable cause, ysually | pick out a senator’ name,
but this is too serious, so | won't pick out any. Okay, Senator
Conway, you volunteered, |'Il do you. Senator Con...oh, this

could be close to home. (Laughs.er.) Senator Conway is driving,
and let's say that he's weaving all over the rpad, the officer
stops him He can't just give hima test, he's got to have sone
probabl e cause, he's got to snmell alcohol, he might see a fifth

of whi skey between the guy's legs in his |ap or sonething. He
has the rlght to ask himfor a test to do so. Let's say Senator
Conway...| really hate doing that to you, | don't think that is

wi se. You take the defendant down to the station and you iq¢¢

them, and what happens? They turn out to be .05, they haven' t
violated the law, got to turn them |oose, rjght? But the
officer knows something js wrong, he knows that he's been
weavi ng all over, he's w!ped put a coupl e of signs up on the
sidewal k, and he's slurring his speech, he's staggering all over

the road, what's his next best guess? Pr obably sone drugs.
Maybe he finds a little bit of drugs in the car gfter they go
back and search it or sonething. Under our inplied consent |aws

you only get one test. What LB 1020 would do and what |'m
proposing that we do to try to settle this matter is to put
LB 1020 into 799. And it will give an additional test for

drugged drivers. The second thing that it does is it goes 4uq
wi pes out t hat choice provision of using urineor blood, gnd

just takes that conpletely out. If you | ook in %/our bill books
and pull out LB 1020 you' Il see where we do that, if | can ?I nd
it real quick as I'mtalking, wedo that on page 16 of | B 1020.
We wi pe out that choice provision. This will solve car problems
with the Supreme Court, and wi Il keep our drunk driving laws

intact. During the interim if people want to go znd reexamine
how we may be able to salvage urine testing for drunk driving,
think that's a wise thing we cando. But, quite frankly, if

this Legislature doesn't do anything th i
you' re going to give a license to peopllen to %ri \?gx\/\}ni Pel nt?]e)(/jagrsé

i ntoxi cated, choose that urine test, and there is not a thing we
can do about it, there is not a thing a prosecutor can do about
it, there is not a thing a judge is going to do about it. And
our law enforcement are going to. jt' s a hole, andit isn't a
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hol e where we can just back something in, it's a gemi, we can
just drive right through it. It's intolerable and we can't let
it happen. | was going to runLB 1020 on its own,| was going
to try to find thisand put it under someother area. Quite
frankly, after seeing. .Senator Beyer has goneto g5 tremendous
amount of work for his per se law. | think we all owehim that
gratitude. His staff has worked very hard on it. ut when |
see all those anendnents, | see all the haranguing were goi ng
to have, and | see the urgent need for LB 1020, |'ye got to do
something that s wunusual and something that | wish I didn t
have to do. But, Senator Beyer, | think at this time |'ve got
to do this. 1'd like to just be able to add it onto your LB 799
and go that way. Unfortunately | think | read the board up
there, and 1020 is too inportant fof me, at this point, that we
can't, we can't allow drunk drivers to continue to drive on the
roads, choose your own test and get out of it. And I think that
the defense lawyers are not going to like this bill,
particularly, because there is another provision that | want you
to be aware of that is in there. and they may try to take it
out. | would hope that they would not. It's  on page 15 of
LB 1020, and it tal ks about if you refuse to subnit to a
chemi cal test that that is well of an evidence for a trjal for
drunk driving. Right now, if you' re arrested for drunk driving,

and you refuse that test, in some courts in thisstate the
prosecution can't even enter that into evidence that you
refused. Some courts you can, there is a disagreenent,
depending on which jurisdiction you're in. This is something
that | t hink as a prosecutor | always wanted to have, because
it's relevant. If sonmebody refused to take that test, the jury
ought to be able to know that when you' re prosecuting themfor
drunk driving. and, if that becomes offensive to the defense
lawyers, I'msorry. | think this is just something we ought to

do. And, with that, | would ask for Senator Beyer's indul gence.

I think valor, at this point, should be put aside and we ghould
run with this amendment and do our best to strengthen the drunk
driving laws that we have at this tinme gnd salvage them, and
then let's get to work on your per se law for next session.
Wth that, | would urge the adoption of this anmendnent, gnd pe
happy to answer any questions.

SPEAKER BARRETT: Senator Kri stensen, | believe you were asking
that it be substituted. Is that ... .

SENATOR KRISTENSEN:  No, Nr. President, ny anendnent is.
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SPEAKER BARRETT: I'm sorry.

SENATOR KRISTENSEN: My amendment places...

SPEAKER BARRETT: You're asking for adoption of your amendment.
SENATOR KRISTENSEN: That's right, yes.

SPEAKER BARRETT: Thank you. Senator Hall, would you care to
discuss that matter? Your light is on.

SENATOR HALL: Thank you, Mr. Fresident, members. Would Senator
Kristensen yield to a question?

SPEAKER BARRETT: Senator Kristensen.
SENATOR KRISTENSEN: Yes.

SENATCR HALL: Senator Kristensen, 1s it my understanding that
your amendment would then beccme 7997

SENATOR KRISTENSEN: Yes.
SENATOR HALL: In its entirety?
SENATOR KRISTENSEN: Yes.

SENATOR HALL: So you would strike the contents of 799 and
state, in its place, LB 1020.

SENATOR KRISTENSEN: Yes.

SENATOR HALL: Okay, thank you. Mr. President, members, <he one
thing about the amendment is it is clearly germane. (Laugh.)
S0 we can't do that, but we'll try. Senator Kristensen. would
you respond to another question? You stated about the provision
that deals with, on page 15 of 1020, the issue of the test and
the refusal to submit. Can you explain o me what the
difference...what change that makes from our current statute?

SENATOR KRISTENSEN: Well, it's an evidentiary ruling, and if
you are in court, and I'm trying to convict you for drunk
driving, even though I don't have a test, because you can do
that, and I've done that on occasion where the person is so
intoxicated, I mean they are falliny down, they've run into
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signs so they' ve had an accident,and quite frankly they just
refuse the test.

SENATOR HALL: So, Senator Kristensen, in otherwords, if. say
if I was just in a bad mood and | refused the test, does that
then beconme evidence for purposes of a conviction?

SENATOR KRI STENSEN: For conviction of drunk driving, yes. pnow
it isn't a presunption, the jury will weigh that. This says the

jury will get that evidenceto_wei%h. You' Il stand up in trial,
as a defendant, and say this is the reason | didn't do that, it
had nothing to do, | wasn't covering anything up, basically this
is an evidentiary point of relevance and materiality.

SENATOR HALL: But yet the fact is that it still weighs on
whet her or not the jury would believe ne.

SENATOR KRISTENSEN: Yes, it's evidence they' |l consider,
exactly.

SENATOR HALL: So in other words, then the argunment is going o
be why didn't |, if that was the case, why didn't | submt to
the test. Correct?

SENATOR KRI STENSEN: Cert ai nl y t hat woul d. ..that could be"onme an
issue, yes.

SENATOR HALL: | mean, if you were t he attorney, woul dn't you
ask that question? Andwhat..

SENATOR KRI STENSEN: I'"d use it in closing argunent, yeah.
SENATOR HALL: Yeah, you probably would save it, it would be the
best one. Thank you . Nr. . resident and menbers, | rise to
oppose Senator Kristensen's amendnent. And as nmuch on the fact
that it is...it clearly is an eleventh hour issue. | understand

the importance of it, the fact that it was placed as g prigr jty
by the Transportation Conmittee. But it is...runsin atotally
different vein than the argunents we' re having on LB 799,q 5

great extent, although it does deal with the same subject

matter. But the jssue of the refusal to submt, which would
then be allowedunder... for no matter what the reason, you
basically, | guess, convict yourself by refusing to gpmit. And
that's fine, if everyone knows that that is the law, gpq clearly
ignorance of the Jawis not an argunment, | guess, or is not a
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defense. But the fact of the matter is that now you're placing
into law a chemical test that nobody has been asked to take
before, that you then say is refusal, basically, canbe brought

i nt oI court as...for evidentiary purposes. And more than
likely,

SPEAKER BARRETT: One mi nute.

SENATOR HALL: ...unless you can come up with a darn good
argurent as to whyyou didn't take it, even though it 's a new
test, it's a chemical test as opposed to the breatholyzer, or
the blood test, the urine test, and it is for chemcals, which,
as Senator Kristensen presented it, is _ has a totally different
effect on an individual, onewhere they may pass a normal test
but yet still be impaired, if that were the case. andin the
case of an individual who was not inmpaired, it still \ould not
show up on thestandard test. Youallow for, | guess, a lead
pi pe cinch case for the prosecuting attorney, for the county
attorneys out there. They, basically,can save a lot of tine
and money by just...

SPEAKER BARRETT: Time.

SENATOR HALL: P pOI nting to this statute. | would urge you to
oppose Senator Kristensen's amendment, because it is 5 totally
different issue and it is a totally different bill.

SPEAKER BARRETT: Senator Warner, followed by Senators Beyer gnd
Conway.

SENATOR WARNER: Nr. President, |'d rise to urge your support of
Senator Kristensen's anendment . The runmor was, | suspect it
wasn't a very casual runor, it seens everybody | tal keg tg knew
about it, but the theory was that 799 isnot going to go
anywhere. It's got | don't know how many amendments filed up
there, but many. You know, there is no way to toughen drunk
driving laws. It's just sinple, just is no way to do ¢ . So

all we' re talking about now is saving at |east what we' ve got,
that's all we' re talking about, sayving what we have and a little
bit more, to get drug inpaired people off the ypad, too. You
know, ask yourself what s wrong, what's wong with getting
people off the road who are inpaired from drugs and driving.
You know, we all tend, and | don't like to do this, because we
all knowpeople who were ki lled, drunkdrivers, someof us have
famlies that were. | think about ny nei ghbor whose daughter
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was killed a few days before Christnas, in Decenber, by a drunk
driver going through a stop sign on a country road. Andhe wil |
probably get nothing. I't's hard to explain those. Byt how do
you explain | oosening the law the way it is now? |f you reject
this amendment, then you' ve openedthe door somewider. " And
there isn't a soul in here who does not have a great many
constituents who would pe terribly di saPPoi nted, if this body

allows that to happen. I hope that you wi vote for Senator
Kristensen's amendment. I'd  |ike to see sonething tighter,
tougher, but at |east let's save what we have . That 's

sonet hing. Pl ease vote for Senator Kristensen's amendnment.
SPEAKER BARRETT: Thank you. Senator Beyer.

SENATOR BEYER: Wel |, Nr. Speaker and coll eagues, ggain | have

to_follow Senator Vrner. Hs words of wisdom are great . I
think we need to listen to jt. | thinkthereis far nore
involved in this. | could refuse this and say let's go gahead
and fight it and stay with mybill. Nuch as | think we need the
bill, we seemto have sone bleeding hearts in here that are
afraid we' re stepping on sonebody's rjghts. What about the
rights of —those that have been killed, injured? they have no
rights. We could tie up this session probably for another day
or two on 799, if we want to go through all those anerdnents,
fight it out. As inportant as | think 799 is, | will acqui esce
to Senator Kristensen and urge that yousupport his so, gg
Senator Warner says, we still have what we have rather than | ose
any nore of it. Let your own conscience be your guide. Maybe
by next dyear...and I will reintroduce the bill or gee that it' s
introduced by somebody. Let's just hope that none of you are
i nvol ved or have too many constituents involved between’now 4.4
then, that you' Il come back and say, well we should have passed

it at that time. Wth that, | would urge your support of
Senator Kristensen's amendnment.

SPEAKER BARRETT: Thank you. Senat or Conway, fol lcwed by
Senators Abboud and Lamb.

SENATOR CONWAY: Thank you, Nr. Speaker. Al | have is some
technical questions of sort for Senator Kristensen, |? he " \would

respond.
SPEAKER BARRETT: Senator Kristensen, would you respond?

SENATOR KRISTENSEN: Yes.
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SENATOR CONWAY:  Senator Kristensen, not seeing your amendnent,
internms of clarification | went to LB 1020 to ook at it.

t he anendrment do you include all of the comittee anendnents?
SENATOR KRI STENSEN: No, | do not.

SENATOR CONWAY: It is just the green copy as it was printed?
SENATOR KRISTENSEN: Yes.

SENATOR CONWAY:  Then you mentioned the Suprene Court situation
on the choice of the urine test. You dealt with that by
striking the urine option in each case throughout?

SENATOR KRI STENSEN: Wat | did to solvethe urine case, and
quite frankly it wasn't because | knew the Supreme Court was
going to do that, that was already stricken in 1020 as drafted
originally. And you'll find that onthe top of page 16, the
first three lines there where it says that when the officer
directs the test shall be of a person's plood or urine, such
person may choose whether the test shall be blood or urine.
strike that out. So it was already in 1020, there was nothing |
hadto add. LB 1020 wasready to go and happens to solve the
problem that the Supreme Court had.

SENATOR CONWAY: There areother places, suchas on page 15,
line 13, where they run the litany of the test and they keep
throwing in the "orurine”, "orurine" as we nove through that,

whet her it be their choice or whether it be demanded of them |
believe the Supreme Court's position on urine o< it's not a
measur e of inpairnment, that the ampunt of al cohg\f in one's urine
has Ii ttle or nothing to do with the impairment. | peljeve that

was kind of the discussion that they dealt with. ggowould not

taking urine out in and of itself, since it's not considered to
be reliable, be a safer way to go? Granted, | can see the |oop
hole, by leaving it in they say you have the choice, I'm going
to take urine because | know urine isn't valid. whydowe even

have urine enclosed or incorporated at all at that point?

SENATOR KRISTENSEN: That's going to take me a little nbore {ime
to explain. |I" Il gladly do it.

SENATOR CONWAY: Do it on my time, if | have it, please.
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SENATOR KRISTENSEN: Ckay . Great. What the Nebraska Suprene
Court said, the reason urine tests weren't any good was because
at the time you were driving the urine that wasin our bod
that woul d have alcohol in it had to be voided by the ?_{)epartmen%/
of Health's rules and regulations so they could get a valid
sanple. The court came down and sajd, well that wasn't the
urine that was inyour body at the tine you were driving, thus
that isn't reflective of you violating the law at the time of
your driving; this is a test of urine that accunulated in your
body after you were driving, that's the reason they threw it
out. We could do three things. W could have major surgery, we
could have out-patient surgery, wecould have a Band-Aid. What
I'm proposing is the Band-Aid. Wth nine days |eft | fdotrlq‘t
o} e

think...if we' re going to wipe urine tests conpletely out

law, I think we ought to have aseparate study and a separate
bill to do so. Thereare also, when you see additional tests,
the drug tests for presence of drugs is best done by a urine
t est And so that's the reason |' ve left it in there. | f 1 'd
have my druthers, | would take all references to urine tests
conpletely out of the law, but | think that's a major rocess,

that' s major surgery, that's something best left to do for next
year, after we' ve had a chance to exam ne the Suprene Court case
and see what its ram fications are. If you read that case close
enough, there may even be sonme question about breath tests. I
don't think that's gning to happen. Youcan have the "est of
your time back. Thank you.

SENATOR CONWAY: If I have any back, and this s another
question that you pronpted in doing that. In other words, wha=
you were doing i s not giving the individual who s accused of
drunken driving the choice of the urine test, assuning that |aw
enforcement people will be smart enough not to request™ g urine
test.

SENATOR KRI STENSEN: That's exactly right, yes.

SENATOR CONWAY: That's kind of where we' re at on it.

SENATIOR KRISTENSEN: They will just take that choice and not
ave i

SPEAKER BARRETT: One m nute.

SENATOR COCONWAY: Okay, |'m finished.
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SPEAKER BARRETT: Senator Abboud, on the Kri stersen anmendnent .

SENATOR ABBOUD: Yes, M. President and coll eagues, | rise to
support this amendnent to LB 799. This rem nds me of what
occurred a couple of years ago with the bill that | had. It was
a bill that provided for testing for drugs. | brought in the
bill on behalf of the City of Omaha. And while the bill was
being considered by the Transportation Committee, the Nebraska
Supreme Court struck down the breatholyzer test, |eaving this
state without a way to convict drunk drivers through the ‘use of
the breatholyzer, relying then exclusively on the blood or urine
or appearance of the driver when that individual wa pul led

over. And, so it left us with a difficult situation. nd. at
the tinme, ny bill was about the only one that was applicaée’ to
this particular subject matter. gSo the Transportation Conmittee
gutted my bill, placed in the breatholyzer testingstandards
that, to this day, are constitutional, gnd advanced the bill
onto the floor. The bill was then noved along, special ordered

by the Speaker, and it became law. Every now and then we are
faced with that situation where an emergency occurs, the
Nebraska SupremeCourt, thank goodness, when the chose to
strike down the testing requirenents, have done it ile we g0
in session. So we' re given an opportunity to at |east keep ihe
dike or thedamin its current position. \wedon't expandupon
the DW |aws, but at the same time we don't |50sen those |aws
either. I think that the urine test,with these new standards,
wi ||l pass constitutional muster. Andl think that leaving the
laws as they are, while it may not do what some of us in the

body would like to see done, would still help to deal ijth the
probl em of drunk drivers on the road. | urge that we adopt this
amendnent, that we advance the bill, and that we get this bill

passed so that when an individual is driving while intoxicated
that person can have the advantage of being tested for urine, gg
wel I as ~blood and breath. | think that it provides agood
system of justice, and | think it's good for the ¢court system,
the police system as well as the defendant that i's being
charged. Thank you.

SPEAKER BARRETT: Senator Lamb, please. Senator Lamb, p'ease.
Senator Hall, did you care to discuss it again, ihe amendnent ?

SENATOR HALL: Mr. President, menbers, again, | rise to oppose

the kristensen amendnment, and | do it not as nmuch gyt of
opposition to the Kristensen amendnent, because it does c?o what
it purports to do in ternms of dealing with the drug issue. And

11801



March 22, 1990 LB 799, 1020

I'm not as adamant against jt as | am 799 in its currentl
unanended form  The...but |I do believe that thesearen't jus

things we come in and we do willy-nilly without talking about
how the systemworks and whether or not it inmpacts the system
Senator Kristensen stated that in his conversation with genpator
Conway that this is a tool that thecourts and the prosecutors

feel they need. That's difficult to argue against. W are, as
has been stated, at the tail end of the sessijon, we are amending
one bill into another. There are going to be other bills that

don't get an opportunity to even be addréssed, |let al one offered
as am_andmants to other bills. You' re dealing with a whole new
area in terms of the drug testing, the evidentiary procedure
that is laid out in LB 1020 through the Kristensen amendment.
It isn't exactly something that has been around for a long tinme.
But 1 know that the jssue is new and the issue of someone
driving under the influence of drugs is not something i{nat our
laws currently address. | intend to vote no on the procedural
issue. And the issue of the evidentiary aspect of the anendnment
is one that | may offer an anpendnent to address that. The
bal ance of the amendment, | guess, the urine issue, with regard
to the question of its_ vaI_idity, how the courts have dealt with
that in terms of throwing it out, or not allowing the test to be
evidence, | can't argue with that, it's difficult to. But you
are dealing with a new aspect. This is not something that "has
been through the system before. Youare changing the procedure.

That part of the proposal, as well as the procedural issue, is
one that | don't agree with.

SI'EAKER BARRETT:  Thank you. Senator Kristensen, it appears
that there are no other Iights on. wouldyou like to close?

SENATOR KRISTENSEN: Yes, | would, M. Speaker and menpers of
the body. I wish | had the burning "vengent" voice of a Senator

Warner, or the windowrattling voice of George Coordsen, both
who stand up and say, well, shucks, I'mjust a farmer. and |

can't give a speech very well, but that the place just drops
absolutely silent when they speak. Apd, unfortunately, the only
experience | have right here is one that |I'mnot real pleased
that | have to come up and take a bill that genator Beyer has
worked long and hard for. And | think he deserves our thanks
and his staff for the work they have put into this bill. But

if we don't do something, you' re letting one of the |argest
tragedies occur, and that is |et drunk drivers go who we
apprehend and who we know are guilty and who have over the |egal

limt in their body, but because they are either |ucky enough or
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smart  enough to choose a test are going to walk away scot-free.
We can't let that happen. And so often in this Legislature the
word crisis gets thrown around. Ny conscience won't |et me
leave this 'session with that. There is nobody in here who can
be for drunk drivers. And we certainly shouldn't condone the
behavi or of letting . themgo scot-free. \Wth that, | want to
thank again Senator Beyer, | respect himand I admire him for
what he's donehere onthis, and for basically saying, yes, this
is the best thing we do. Senator Hall, | would hope that you
and Senator Lindsay would pull your amendments, if this would be
adopted. | think there are nore jnportant issues before the
state to address at this time, and | think we ought to get onto

thpse. I think we Ought to Strengthen our drunk driving | aws
while we can. It's not the U|t|rrat9ansvver’ it's not the best

answer, but it certainly is the one we' ve got to have to keep it
going. And as far as the procedural part of it, this pj) di
have its public hearing, it didn't have the opposition in the
comittee. The committee saw fit to not only advance it to the
floor, but saw fit to designate it as apriority bill. Anpd]
guess | trust the Transportation Conmittee and their judgment,
al though, Senator Lamb, sonmetimes | don't know. No. In all
seriousness, nowis the tinme to act. Let's go on with the more
i mportant issues. And, again, 1'd urge Senator lindsay, | don't

see him  but, Senator Hall, I inplore you to drop your
anendnents, if this is adopted, andlet' s go on. Thankyou.

SPEAKER BARRETT: Thank you, sir. You' ve heard the cl osing.
And t he question is the adoption of the Kristensen anendnent to
LB 799. All in favor of that amendment vote aye, opposed nay.
Have you all voted? Record, Nr. Clerk.

CLERK: 29 ayes, 1 nay, Nr. President, on adoption of Senat or
Kristensen's amendnent.

SPEAKER BARRETT: The amendment js adopted. The Chair s
pleased to note that we have nmore guests in oursouth balcony.
From Senator Schel | peper's district we have 35 first through
fifth graders from District 4R in Schuyler and their teacher,
and fromGrl Scout Troop 49 in Chadron, Senator Scofield 's

district, we have a number of Gir| Scouts along with their
I eaders. Would you folks please stand and be welcomed. by the

Legislature. Thank you, we' re pleased that you could visit with
us this afternoon. Nr. Clerk, the next nption.

CLERK: Nr. President, if | mayvery quickly, | have anendnents
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to be printed to LB 843 and LB931 by Senator Baack. (See
pages 1585-86 of the Legislative Journal.)

M. President, Senator Lindsay would now nove to amend. A|l of
them...Ckay. M. President, the next amendment | have (g the
bill is by Senator Hall. (Hall anendment appears on page 1586
of the Legislative Journal.)

SPEAKER BARRETT: Chair recognizes Senator Hall.

SENATOR HALL: Thank you, M. President and members. The
amendnment that | filed in this case is, M. Cerk, AM

CLERK: Yes, sir, AMB155.
SENATOR HALL: ...3155.

CLERK: Yes, sir.

SENATOR HALL: And t he amendnent deals with having the hearing
that shall be conducted in accordance with the petition. And
that was in the original 799 shall be accorded the rights
prescribed in the Administrative Procedures Act. There is no
need to offer the anendnment at this time, because it's not
apPropnate to LB 799 in its current form The....I'd just take
alittle exception with what Senator Kristensen said about there

are nore inportant things to deal with, gnd that, to ne, s that
I don't think there is anything nore i nportant to deal with.

And | think the reason we' re sent down here by our constituents
is to make sure that they are protected. vyes, they need to be

protected from drunk drivers. But they also need tobe
protected froma systemthat doesn't address things that aren't
necessarily what they seem And we shouldn't do things, we

shoul dn't put together a system that al | ows for convenience
sake, saving of tinme, saving of noney. As Senator Beyer said, a
few people's rights get stepped on. | don't think any system
that we put in place should step on anyone's rights . |  don't
think people should drive drunk. | don't think they should
drive under the influence of drugs. The fact of the matter s
they do. And no matter what |aw we pass, they' |l continue to do
that, unfortunately. Whether we outlaw drugs or outlaw gz|cohol,
it''s going to happen. We ought to have a systemthat protects
the individuals, innocent individuals fromthose people. But we
al so ought to protect innocent individuals fromlaws that aren' t

appropriate, that out of convenience, or whatever sake, trample
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on those individual rights. W just shouldn't do that. With

that, M. President, | would withdraw the remainder of the
amendments that | have to the bill, because they are not
applicable.

SPEAKER BARRETT: Thank you. They are withdrawn.  Have you
anything else on the bill, M. derk?

ASSI STANT CLERK: M. President, the next amendnent that | haye

is from Senator Peterson, and Senator Peterson would nove to add
the emergency clause.

SPEAKER BARRETT: Senator Peterson, please.

SENATOR PETERSON: Be very brief, M. President and nenmbers. I
thank Senator Beyer with all amendments up there to
relinquishing to |et Senator Kristensen add LB 1020 into this

bill andmakeit the bill. Wthout the E cl ause we go for about
three months without...before it becones | aw. it's

critical that t his be added to correct the proE)Iemwe have chJ)t
there. And I, like several on thefloor here, would certainly
like to see tougher DW |aws than what we have. It kind of irks
me t hat some of these people that get brought in and try to be
fined and that, get off with sone little technicality. But I
would ~ask your indulgence to add the E clause so it becomes
effective as quick as the bill s sjgned. And, if Senator
Kristensen would like a little of ny Time, |'d relinquish it to
Senator Kristensen.

SPEAKER BARRETT: Senator Kristensen.

SENATOR KRISTENSEN: Thank you, Mr. Speaker and penpers. It
pays to have a little wisdomand |egislative experience,gnd
that is exactly what Senator Peterson is exhibiting. | hadn'

thought about the emergency clause and I'mthe one that stan S
up and says there is a crisis. | thank you, Senator Peterson,

for your experience and | appreciate you coni ng over and saying
sonething. We need the energency clause, otherwise you're going
to spend those three nmonths with drunk drivers using the loop

hole that's been created, and it's certainly sonething we don' 't

want to foster and encourage. Apd, with that, | just want to
say thank you to Senator Peterson. And this is just as
essential as the bill that we placed into effect a fgaw mminutes

ago. Thankyou.
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March 22, 1990 LB 315, 799, 1131

SPEAKER BARRETT: Thank you.  Any other discussion? S eeing
none, those in favor of the adoption of the Peterson amendnment

toLB 799 vote aye, opposednay. Haveyou all voted? Please

record.

ASSISTANT CLERK: 27 ayes, 0 nays on Senator Peterson's

amendment.

SPEAKER BARRETT: The amendnment is adopted. Next item

ASSI STANT CLERK: Mr. President, | have nothing further g, {phe
bill

SPEAKER BARRETT: On the advancenment of the bill, Senator
Li ndsay. Senator Hall, please.

SENATOR HALL: M. President, | would move that.. that' s

apropos... (laughter)...LB 799 pe advanced to E 6 R for
engrossing.

SPEAKER BARRETT: Thank you, Senator Hall . Is there di scussi on?
If not, those in favor of the advancement of the bill o E &R
engrossing, please say aye. Opposed no. Ayes have it, motion
carried, the bill is advanced. ToLB 315, Mr. Clerk.

ASSI STANT CLERK: M. President, | B315 has been considered
previously. The E 6 R anmendments were adopted, as were
amendnment s by Senators Coordsen and Ashford. | have a series of
amendnment s pending, but | do have a priority notion, gndthat is
to bracket the bill until April 9, 1990. That 's of fered by

Senator Coordsen. ‘
SPEAKER BARRETT: The Chair recogni zes Senator George Coordsen.

SENATOR COORDSEN:  Thank you, Mr. Speaker, menbers of the body.
We know that we are in nearly the eleventh hour. \wenavea bill

that is conprised of several issues, one is the original 315
which is, as amended,a $20 per week increase over the period of
two years for workers in the State of Nebraska who m ght becone

unenpl oyed for a variety of reasons. Wealso have LB 1131 in
this bill which, as amended, is an issue that provides a
defini tion in the gross misconduct disquali fication gection in

our unenploynent statutes. And it provides that these persons
who fail or refuse to take the test, asmandated in 48-1901 to

48-1910, would be disqualified. Then that people who useor
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March 27, 1990 LB 315, 536, 551, 551A, 799, 898, 899
920, 1019, 1019A, 1031, 1125, 1126, 1136
1170, 1220, 1246

SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: Welcome to theGeorge W Norris Legislative
Chamber. Please stand. The opening prayer of the day by Pastor

Robert Bye of the First Presbyterian Church of Plattsnouth,
Nebr aska, Senator Wehrbein's district. Pastor Bye. (Gavel.)

PASTOR BYE: (Prayer offered.)

SPEAKER BARRETT: Thank you so much, Reverend Bye Please come
back again. Rol | call .

PRESI DENT NI CHOL PRESI DI NG

PRESIDENT: I understand we're about read to start.
M. Speaker, would you explain the progre33|3/n wa'e going to
foll ow, please.

SPEAKER BARRETT: Yes, thank you, Mr. President and members.
Qoviously we do have a problemwith the g|ectronic voti ng board

t hi s norning. Apparently everything else is working. The
m crophones and the panels on either side of the board are okay,

so rather than waste sone time waiting for repair people to

arrive on the scene, I'd recormend we get started gnd when it
comes to casting a vote,we' |l have to either use hands, ygice
vote or, of course, a roll call. So if we can put up with t he
Inconvenience for ‘a short while, we should be back in business
as soon as the repair people are on site. Mr. President, I'd
suggest we go ahead with the first itemon the jgenda.

PRESIDENT: &ay, thank you. Have you any corrections
Mr. Clerk? y '
CLERK: | have no corrections this norning, M. President.

PRESIDENT: Do you have any nmessages, reports or announcenents?

CLERK: Mr. President, your committee on Enrollment 5,4 Review
respectfully reports they have carefully exam ned and revi ewed
LB 1246 and recomend that same be placed on Select File with
E E R anendnments attached. M. President, Enrollnment and Revi ew
also reports they have carefully engrossed LB 315 and find it
correctly engrossed as well as LB 536, LB 551, LB 551A, |p 799,

LB 898, LB 899, LB 920, LB 1019, I.B 1019A, LB 1031, LB 1125,
LB 1126, LB 1136, LB 1170 and LB 1220, all of t hose reported
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April 3, 1990 LB 42, 42A, 799, 1146

nay. Have you all voted? Record, Mr. Clerk, please.

ASSISTANT CLERK: (Record vote read. Sze pages 1835-36 of the
Legislative Journal.) The vote is 41 ayes, 1 nay, 4 present and
not voting, 3 excused and not voting, Mr. President.

PRESIDENT: LB 1146 passes with the emergency clause attached.
LB 42, Senator Chambers,

SUNATOR CHAMBERS: 1 want to just withdraw this bill.
PRESIDENT: Okay, you've made your point. Read the bill.

ASSISTANT CLERK: (Read LB 42 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 42 pass? All in
favor vote aye, opposed nay. Have you all voted? Record,

Mr. Clerk, please.

ASSISTANT CLERK: (Record vote read. See pages 1836-37 of the
Legislative Journal.) The vote is 36 ayes, 10 nays, 3 excused
and not voting, Mr. President.

PRESIDENT: LB 42 passes. LB 42A.

ASSISTANT CLERK: (Read LB 42A on Final Reading.)

PRESIDENT: Have you all voted? Record, Mr. Clerk, please.
CLERK: (Record vote read. See page 1837 of the Legislative
Journal.) 37 ayes, 8 nays, 1 present and not voting, 3 excused

and not voting, Mr. President.

PRESIDENT: LB 42A passes. LB 799 with the emergency clause
attached.

CLERK: (Read LB 799 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 799 pass with the
emergency clause attached? All those in favor vote aye, opposed
nay. Have you all voted? Record, Mr. clerk, please.

CLERK: (Record vote read. See page 1838 of the Legislative
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April 3, 1990 LB 799, 1019, 1019A, 1059

Journal.) 43 ayes, 1 nay, 2 present and not voting, 3 excused
and not voting, Mr. President.

PRESIDENT: LB 799 passes with the emergency clause attached.
LB 1019.

CLERK: (Read LB 1019 on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 1019 pass? All
those in faver vote aye, opposed nay. Have you all voted?
Record, Mr. Clerk, please.

CLERK : (Record vote read. See page 1839 of the Legislative
Journal.) 35 ayes, 8 nays, 3 present and not voting, 3 excused
and not voting, Mr. President.

PRESIDENT: LB 1019 passes. May I introduce some guests,
please, of Senator Moore. In the south balcony, we have
10 junior high students from Bee Public Schools and their
teacher. Would you folks please stand and be recognized by the
Legislature. Thank you. LB 1019A.

CLERKX: (Read LB 1019A on Final Reading.)

PRESIDENT: All provisions of law relative to procedure having
been complied with, the question is, shall LB 1019A pass? All
those in favor vote aye, opposed nay. Have you all voted?

Record, Mr. Clerk, please.

CLERK : (Record vote read. See page 1840 of the Legislative
Journal.) 34 ayes, 5 nays, 7 present and not voting, 3 excused
and not voting, Mr. President.

PRESIDENT: LB 1019A passes. To the students from Bee,
Nebraska, I might explain we're on what we call Final Reading
and the Clerk is actually reading all of the bill that is being
voted on. At Lhe time you probably can't listen that fast but

he actually does read it and it gives members of the Legislature
time to reflect a little and vote the way they want to. So bear
with us. Mr. Clerk, LB 1059.

CLERK: (Read LB 1059 on Final Reading.)

PRESIDENT: All provisions of law...Senator Withem, please.
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April 3, 190 LB 42, 42A, 642, 656, 799, 866, 880
880A, 953A, 1004, 1004A, 1019, 1019A, 1059
1059A, 1064, 1064A, 1080, 1080A, 1113, 1113A
1136, 1146, 1184, 1184A, 1222A
LR 418

CLERK: (Read LB 1222A on Final Reading.)

PRESI DENT: All provisions of law relative toprocedure having
been conplied with, the question is shall LB 1222A pass? |
those in favor vote aye, opposed nay. Have youall voted?
Record, Mr. Clerk, please.

CLERK: (Read record vote as found on page 1847 of Legislative
Journal.) 44 ayes, 0 nays, 2 present and not voting, 3 excused
and not voting, M. President.

PRESIDENT: LB 1222A passes. Do you have something for the
record, Mr. Clerk?

CLERK: M . President, | do, a new resolution by the Judiciary
Committee, (LR418.) g3 study resolution. Enrollnment and Revi ew
reports LB 1064 and LB 1064A"as correctly engrossed, both signed
by Senator Lindsay as Chair; and LB 1059 d LB 059A i
correctly enrolled. Enrol I ment and Revi ew r%nports L% FﬁlS Iasﬁd
LB 1113A to Select File, signed by Senator Lindsay. A t

0 Dbe printed by Senator Hartnett to LB 953A, Senat Or?er?_ﬁjarp?ntso

LB 866. And, M. President, a confirmation report from
Transportation Comm ttee signed b Sevator Lamb as Chair.
That's all that | have, M. President. (See pages 1847-52 of
the Legislative Journal.)

PRESI DENT: Wiile the Legislature is in session, capable of

transacting business, | propose to sijgn aid do sign LB 880,
LB 880A, LB 1004, L B 1004A, LB 1080, LB 1080A, LB 1184,

LB 1184A, LB 656, LB 1146, LB 42, LB 42A, LB 799, LB 1019,
LB 1019A, LB 1059A, | B 1059, LB 1136, LB 1122, correction,
LB 1222, and LB 1222A. We're ready to go. Mr. Clerk do you
have something on the desk? ’

CLERK:  Mr. President, notion pending fromthis norning was one
of fered by Senator Chambers and that nmotion was to gyerrule or

change the Seaker's agenda to permt consideration gf g
suspension notion relating to LB 42,

PRESIDENT:  (Gavel). Could wehave your attention so we can
hear the speaker? Senator Chanbers, please.

SENATOR CHAMBERS:  Thank you. _M . Chairman and members of the
Legislature, this is a continuation fromwhat | was attenpting
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April 9, 1990 LB 2?0, 220A, 315, 369, 369A, 551, 551A
571, '56, 720, 720A,799, 851, 896
923, 953, 958, 960, 960A, 980, 980A
994, 994A, 1018, 1063, 1063A, 1064, 1064A
1080, 1090, 1136, 1146, 1184, 1184A, 1244

PRESI DENT NI CHOL PRESI DI NG

PRESI DENT: Wel come to theGeorge W Norris Legislative Chanber
for the last day of the Second Session of the 91st Legislature.
We're  especi al |?’ happy to have with us this norning our own
Har | and Johnson for our prayer of the norning. would you please
rise?

HARLAND JOHNSON:  (Prayer offered.)

PRESIDENT:  (Gavel.) Thank you, Harland, and pay | say, on
behal f of all the members of the Legislature, we have truly
appreci ated your prayers during the session. ey have been
very meani ngful because you understand us so weTP so thank you
again. Roll call, please.

CLERK: | have a quorum present, M. President.

PRESIDENT: Thankyou. Any corrections to the Journal ?

CLERK: No corrections this norning, M. President.

PRESIDENT: Any messages, reports, or announcenents today?

CLERK: M. President, a series of nessages. First
communi cations from the Governor. Engrossed...well, before
that, M. President, bills read on Final Reading as of late |ast
Thur sday were presented to the Governor on Thursda i
of 8: 13 p. m P Communi cations fromthe Governor,yl\/l'e.velgrlggi de%st,
and | might indicate to the nmembers that copies essages |
have received have been distributed and you shouldnhave copy
on your desk. Communications to the Cerk: Enpgrossed LB 1080,
LB 1184, LB 1184A, | B656, LB 1146, LB 799, and LB 1136 wer
received in nmy office on April 3 and signed by ne on April 6 an
delivered to the Secretary of State. Sincerely, Kay Orr,
Governor.  (See Message fromthe Governor as found on page 1985
of the Legislative Journal.) A second conmuni cation: Engrossed
LB 220, LB 220A, LB 315, LB 369, LB 369A, LB551, LB 551A,
I[Egg(])- LE)B7‘§C6)’0AI\_B 720A, LB 851, LB896, IB 923, LB 953, LB 958,
) , LB 980, LB 9ROA, LB 994,
LB 1063, LB 1063A, LB 1064, LB 1064A, LB 1090, Lﬁdgf’éAl’Z'fAf 1\21?’
received in my office on April 3 and signedaby me’ on AprlF 9
delivered to the Secretary of the State. Sincerely, Kay Orr,
Governor. (See Message fromthe Governor as found on page 1985
of the Legislative Journal.) In addition to those items,
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